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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr T Charlwood

Scheme
:
Rank Group Pension Plan (the Plan)

Principal Plan Employer
:
Rank Leisure Holdings plc  

Employer 
:
Rank Holidays Division

Trustee
:
Rank Pension Plan Trustee Limited

MATTERS FOR DETERMINATION

1. Mr Charlwood says that he was given to understand that he would be able to draw unreduced benefits from the Plan from age 60 years.  The Respondents do not agree that Mr Charlwood is entitled as of right to the payment of unreduced benefits from age 60.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.  

RELEVANT PROVISIONS

Trust Deed and Rules

3. The Plan was set up by a Definitive Trust Deed and Rules dated 8 April 1963.  The Plan is currently governed by a consolidated Definitive Trust Deed and Rules dated 28 May 1998.  Rule 16 (c) deals with early retirement and provides:

“In the event of a Member retiring from Group Service, with the consent of the Employer, either at an any time prior to Normal Pension Date on account or Incapacity, or (i) at or after the Member’s 50th birthday if the Member retired prior to 1st January 1990, or (ii) at or after the Members’ 55th birthday if the Member retired on or after 1st January 1990 for any other reason, such Member shall ……be entitled on such retirement, in lieu of all other benefits to which the Member would otherwise be entitled under the Plan, to an immediate pension of reduced amount ….equivalent to the actuarial value of the Member’s interest in the Plan, the amount of such reduced pension and such actuarial value being determined by the Actuary.

PROVIDED THAT:-

(1) in the event of a Member, who was in Group Service on 17 May 1990, retiring at any time on account of Incapacity, or after his 60th birthday but prior to Normal Pension Date for any other reason, his pension will be calculated to the date of leaving Group Service but without any reduction for earlier payment.  If a Member retires prior to his 60th birthday for any other reason, his pension will be reduced for earlier payment as if his Normal Pension Date were the Member’s 60th birthday.

4. Schedule 1 to the Rules defines “Normal Pension Date” (or Normal Retirement Age (NRA)) as meaning the member’s 65th birthday.  

5. Rule 24 deals with benefits on termination of membership.  Sub paragraph (d) provides that any benefit to which a member is entitled under Rule 24 remains subject to the Rules of the Plan and that the provisions of Rule 16(c) apply to any pension to which the former member is entitled.

6. A Deed of Amendment was executed on 16 February 1999.  Rule 16(c) as set out above was deleted and the following substituted:

“(c) Early Retirement 

For the purpose of this Rule, “Immediate Pension” means an immediate pension (paid in lieu of all other benefits to which the Member would otherwise be entitled under the Plan) of reduced amount …. equivalent to the actuarial value of the Members interest in the Plan, the amount of such reduced pension and such actuarial value being determined by the Actuary.

Early Retirement (other than on grounds of incapacity)

A Member who leaves Group Service (other than on grounds of Incapacity) before Normal Pension Date but after reaching age 50 may choose Immediate Pension.

However, the following special provisions apply where:

(I) the Member was in Group Service on 17 May 1990 and is retiring before Normal Pension Date with the consent of his or her Employer.  In these circumstances, Immediate Pension will be defined as above except that any reduction will only take account of the period (if any) by which retirement precedes age 60;

(II) the Member was in Group Service before 6 April 1991 and is retiring before Normal Pension Date other than as described at (I) above.  In these circumstances Immediate Pension will be as defined above except that;

(III)
if the Member is female, any reduction to that part of her pension which is attributable to Pensionable Service before 6 April 1991 will only take account of the period (if any) by which retirement precedes age 60;”

7. Further Deeds of Amendment were executed on 27 May 1999 and 31 March 2000 but the amendments are not relevant to Mr Charlwood’s complaint..  

Announcements and Circulars

8. In February 1991 an announcement was issued (the February 1991 Announcement).  It read:

“The Company has recently completed a major review of it’s current pension arrangements in the light of the trend towards equal retirement ages for both men and women.  We are therefore pleased to announce that with effect from  6th April 1991 all members of [the Plan] will have a Normal Pension Age of 65. 

…. As the existing female members may well have been planning to retire at age 60 it has been agreed that although the Normal Pension Age has been changed to age 65 they will be able to retire at any time between age 60 and 65 with their retirement benefits calculated to the date of leaving being paid without any reduction to reflect an early retirement.  In practice this means that they will have a flexible retirement age between ages 60 and 65.  

Whilst the Normal Pension Age for male members is unchanged, some improvements are being made in respect of existing members who early retire between ages 60 and 65.  To maintain equal treatment between male and female members, an existing male member retiring between ages 60 and 65 will have his retirement benefits calculated to the date of leaving without any discount as a result of early payment.  In other words current male members will also have flexible retirement ages between 60 and 65.

…Early retirement pensions can only be payable with the agreement of the employing Company.”

9. A circular was issued to all members of the Plan on 6 October 1993 (the October 1993 circular).  That circular dealt with a review of the Plan by Union Pension Services (UPS) and included the following:

“The UPS review was based upon pension schemes as they stood five years ago in 1988.  Since then Rank has introduced a number of changes, including;

i. the equalisation of retirement ages in 1991

ii. the option, for members in service at April 1991, to retire, with the company’s consent, between 60 and 65 with their pension calculated on the benefits earned to the date of retirement and without being discounted for leaving prior to the normal retirement date.”

10. The UPS report was also mentioned in the 1993 Rank Pension report which said on page 11 in relation to the findings of the UPS review:

“First, the [UPS review] failed to take into account the discretionary increases to pensions made by the trustees since 1988, on top of the guaranteed amounts.  Secondly, it did not take account of a number of changes made to the [Plan] over the past few years, including moving to the same retirement age for everyone; allowing members who joined the Plan before April 1991 to retire any time between 60 and 65 with no reduction in pension earned,…”

11. On 10 March 1999 an Announcement (the March 1999 Announcement) was issued by employers under the Plan.  It read:

“On 2nd February the Trustee Board for the Rank Pension Plan agreed to an improvement in the early retirement provisions which had been proposed…

The effect of the improvement is that members of the [Plan] can now take early retirement at any time from age 50 onwards as of right.  Previously company consent was required.  

If you would like to find out more about how this will effect you, please contact your appropriate Head of Human Resources.”

12. On 1 August 2000 a letter was sent to deferred members of the Plan.  The letter said:

“I am writing to you as a former Rank employee who has a deferred pension entitlement under [the Plan].  The purpose of this letter is to advise you of an important change to the Plan.

The Rules of the Plan allow you to request payment of your deferred pension prior to age 65, the [NRA] under the Plan.  Previously however an early retirement pension has only been granted if you were age 55 or above and then only if the company gave its consent to the early retirement pension.

The Company, with the agreement of the Trustee, has amended the Rules of the Plan so that you now have the right to take your deferred pension as an early retirement pension.  In order to exercise this new entitlement, you must be at least age 50.  In addition, where early retirement is taken as of right under this new provision, the pension payable will be subject to a reduction to take account of early payment.  This means that the immediate pension will be discounted by reference to the number of years remaining to age 65.  Certain protections apply to benefits in respect of service prior to 6 April 1991 and you will be provided with details at the relevant time if this affects you.”

Plan Booklets

13. The April 1991 version of the Plan members booklet dealt with early retirement on page 11 and included the following:

“With the Organisation’s agreement, you may be able to retire between age 55 and NRA (or earlier in the event of serious ill-health).

….Existing members of the Plan at 5th April 1991 ….

Subject to the Organisation’s agreement, you will be able to retire early between the ages of 60 and 65 on preferential terms.  Your benefits will be calculated to the date of leaving, and payable without any reduction as a result of the benefits being paid from an earlier date.

14. The April 1997 edition of the Plan booklet said on page 4 in relation to early retirement:

“Subject to the agreement of the Company, you may be able to retire at any time from age 50 onwards.  Your pension and tax free cash sum will be payable immediately and calculated as if you had retired at Normal Retirement Age…However, you should note that:

Pensionable Service will be based on service actually completed at the date you retire.

Your pension and tax free cash sum will be reduced because you are retiring before Normal Retirement Age.  The amount of the reduction varies from time to time, and details are available on request.  If you were a member of the Plan on 5th April 1991 (including former members of the Mecca Leisure Pension Schemes who joined the Plan on that date), there will be no reduction if you retire from service on or after age 60.”

15. The November 1999 edition of the members’ booklet included in relation to early retirement:

If your employment …. ends after age 50 but before NRA, then you can elect to take an early retirement pension from the Plan.  

Your pension and cash sum will be paid immediately, however you should note that:

Pensionable Service will be based on service actually completed at the date you retire.

Final Pensionable Earnings will be as at the date you leave employment.

Your pension and cash lump sum will be reduced because you are retiring before [NRA].

   NRA was again defined as age 65.

16. The information relating to early retirement contained in the April 1998 version of the Plan booklet was the same as that in the previous (April 1997) edition.  

MATERIAL FACTS

17. Mr Charlwood was born on 20 January 1959.  Between 1987 and 1998 he was Finance Director of several operating companies within the Rank Group until he took redundancy with effect from 31 January 1998.  At that time he was aged 39 years and was employed by Rank Holidays Division.

18. Before Mr Charlwood was made redundant he had made enquiries about early retirement.  On 28 January 1997 Mr Payne, then the Assistant Pension Manager, had written to Mr Charlwood.  The letter, which was headed “early retirement terms” said as follows:

“I refer to our recent telephone conversation and confirm that currently early retirement is not permitted before age 55.

Normal retirement age is 65 and the early retirement reduction is currently 4% for each year early.  However members who joined the [Plan] prior to 6th April 1991 who are granted early retirement will only have the reduction applied to their accrued benefits for each year early before age 60, thus there is no early retirement reduction for these members who retire between the ages of 60 and 65.

I confirm that, for members who joined the [Plan] prior to 6 April 1991 and leave service after that date but defer taking their accrued benefits until age 60 or later, the benefits will be payable without any early retirement reduction.”

19. Prior to his departure, Mr Charlwood attended a meeting with Mr Payne who sent a memo to Mr Charlwood on 31 October 1997 enclosing a statement setting out an estimated deferred pension payable from 20 January 2024 (ie age 55 years) of £14,251.08 per annum plus a cash lump sum of £33,752.47 Mr Payne stated at numbered paragraph 2 of his memo:  

“I confirm that currently an early retirement pension may be paid from any time from age 50 onwards and that the reduction to your accrued benefits for early retirement is calculated with reference to age 60.  For instance, if you were to retire at age 50 that would be 10 years before age 60 which would be a reduction of 4% x 10 = 40%.”

20. Mr Charlwood says that he took redundancy with effect from 31 January 1998 for personal and domestic reasons.  At the time, he calculated that he and his family could afford to live modestly on investment income and earnings from a freelance hobby pending Mr Charlwood drawing his benefits from the Plan at age 60.  Mr Charlwood says that at the meeting with Mr Payne the latter confirmed that as Mr Charlwood had been a member of the Plan prior to April 1991, his benefits would be calculated by reference to a Normal Retirement Age (NRA) of 60.  Mr Charlwood says that as Finance Director he oversaw countless retirements and redundancies processed on that basis.  He asked Mr Payne to confirm the position in writing which Mr Payne did on 31 October 1997 as set out above.  

21. Mr Charlwood cannot now obtain confirmation that his benefits will be calculated by reference to a NRA of 60 as his former employer’s consent has not been obtained.  Mr Charlwood says that at no stage prior to his leaving was there any suggestion such consent would be needed to secure the payment of unreduced benefits at age 60.  He says that it was normal practice for members who were in the Plan as at April 1991 to be able to retire at age 60 without penalty or, if earlier, to have their benefits calculated by reference to a NRA of 60.  He believes that there was  only one example where the requirement for consent was invoked.  He mentions a fellow director who left when he did who commenced drawing his benefits in 1998 at age 55 whose early benefits were calculated by reference to a NRA of 60.

22. Mr Charlwood contends that the in 1991 when male and females members’ benefits were equalised, it was decided to amend NRA to 65 for both sexes and to introduce a policy that existing members of the Plan at April 1991 would be able to retire with their benefits calculated by reference to a NRA of 60, so that male and female members were treated identically.  

23. With reference to the changes introduced in 1999, Mr Charlwood says that these provisions “reintroduce discrimination” between male and female members of the Plan.  He says that female members will have their pensions calculated by reference to age 60 for the pre 1991 element and by reference to age 65 for the post 1991 element.  A male pre 1991 member will have his benefits calculated entirely by reference to age 65 aside from the period between 17 May 1990 and 31 March 1991.  Mr Charlwood says that at the same time as introducing the 1999 changes, the Plan rules were “arbitrarily reinterpreted” to the major disadvantage of pre 1991 Plan members.  

24. Mr Charlwood also referred to the 1991 and 1993 Plan reports.  Although he was unable to locate a copy of the earlier report he did produce the 1993 report which said, on page 11, commenting on a review by Union Pension Services as follows:

“[The UPS review] did not take account of a number of changes made to the [Plan] over the past few years, including moving to the same retirement age for everyone; allowing members who joined the Plan before April 1991 to retire any time between 60 and 65 with no reduction in pension earned, ..”

25. Mr Charlwood has seen a copy of evidence supplied by Mr M J Evans who was,  until his retirement in August 1996 (when he was succeeded by Mr Payne), the Group Pensions Manager, an individual trustee and Secretary to the Trustee.    Mr Evans said, in relation to the equalisation of NRA for male and female members, that it was decided to equalise NRA (which had previously been 65 for males and 60 for females) at 60 but with special arrangements for members of the Plan as at 6 April 1991.  According to Mr Evans, such members would have a NRA of 65 but if they retired between the age of 60 and 65 no actuarial reduction would be applied which was reflected in the third paragraph of the February 1991 Announcement.  Mr Evans further said that when a member left, a withdrawal form had to be sent to the Pensions Department.  Mr Evans produced a copy of the relevant form and pointed out that the form did not include any requirement to indicate if the Employer’s consent to the payment of early unreduced benefits had been given.  Mr Evans said that was because consent to the payment of early unreduced benefits was normally granted. 

26. Mr Evans supplied further evidence specifically in relation to employees who had left with deferred benefits. He said that the basis for the requirement for employer consent was to prevent operational difficulties caused by the sudden early retirement of a key employee.  Mr Evans suggests that in the case of a member who had previously left service the requirement for consent did not apply.  Mr Evans says that Mr Payne’s letters dated 28 January and 31 October 1997 correctly set out the situation.  Mr Evans suggests that Mr Charlwood was correctly advised that he could draw his Plan benefits without consent from age 60 without reduction or from age 55 subject to actuarial reduction. 

27. Mr Charlwood agrees with Mr Evans’ interpretation of the relevant Plan rules and says that consent (to the payment of unreduced benefits from age 60) was normally given and for that reason consent was normally and reasonably assumed.  Mr Charlwood describes the Rank Group’s responses on that subject as obstructive and artificial.  Mr Charlwood argues that Mr Payne’s memo and letter referred to above constitute the requisite consent in his case.   

28. Mr Payne wrote to me on 14 March 2004.  He explained that in January 1997 he had advised Mr Charlwood (and other staff who had been made redundant) about their pension entitlements and in particular whether unreduced benefits could be drawn from age 60.  Mr Payne says that his understanding of the Plan rules was clear: members who had been in the Plan since April 1991 could draw their benefits from the Plan at age 60 without actuarial reduction.  Mr Payne said that, “technically”, members retiring from service required employer consent.  This was to safeguard the employer in situations where a particular employee’s leaving was inconvenient for the employer.  According to Mr Payne, consent was rarely if ever withheld.  For former employees who had left service with deferred benefits (such as Mr Charlwood) Mr Payne said that his understanding of the Plan Rules was that such members were entitled to benefits at age 60 without actuarial reduction for early payment, as set out in the third paragraph of Mr Payne’s letter of 28 January 1997.

29. Mr Payne says that when he met with Mr Charlwood later in 1997 the latter, in the light of extremely difficult personal circumstances, was anxious to clarify his future pension entitlement so that he could plan accordingly.  Mr Payne says he confirmed that Mr Charlwood’s benefits would be based on a NRA of 60 but if he drew his benefits earlier, his benefits would be subject to a 4% reduction for each year before age 60 as per point 2 of Mr Payne’s letter of 31 October 1997.  Mr Payne reiterated his view that employer consent was not required in cases of redundancy.  

30. Evidence was also provided by Mr Turnbull, Group Finance Director for the Rank Group plc and a former Trustee of the Plan.  Mr Turnbull stressed that Mr Charlwood was well regarded and said that Mr Payne’s letters dated 28 January and 31 October 1997 demonstrated the commitment made to Mr Charlwood that he would be able to draw unreduced benefits from the Plan from age 60.  Mr Turnbull referred to Mr Charlwood’s difficult personal circumstances which meant that relocating and remaining in employment was not an option for him.  Mr Turnbull is sure that, if it was known that the requirement for employer consent would be an issue, the Employer would have consented in writing.  Mr Turnbull said that although under the Plan Rules there was a mechanism to withhold consent in the case of an employee retiring at a time that was not operationally convenient, that was not the case on redundancy.  

31. Mr Whittell, a former Managing Director within the Rank Group plc, who was made redundant at about the same time as Mr Charlwood also wrote to me.  Mr Whittell says that Plan members such as Mr Charlwood who were members as at April 1991 had the right to benefits based on a NRA of 60 as confirmed by Mr Payne in his letters dated 28 January and 31 October 1997.  Mr Whittell says that in his wider and personal experience there was never any requirement for consent for members of the Plan as at April 1991.  He further said that if consent was required it would have been forthcoming in view of Mr Charlwood’s ability, the crucial role he played and his difficult domestic situation.  Mr Whittell suggested that those factors ought to be preferred over any cost considerations which had led to attempts to “back out” of what Mr Whittell described as clear commitments made to Mr Charlwood in 1997.     

32. Mr Charlwood says that it is clear from the evidence provided how the Plan Rules were intended to operate.  He says that where there is ambiguity it is necessary to look at the intent or the spirit behind the provisions in question.  He says that the Plan Rules were drafted so as to enable an employer to withhold consent to retire early from a serving employee but former employees with deferred benefits were not subject to the requirement for consent.  Mr Charlwood further says that the intention was, following the equalisation of pension benefits, that all Plan members who had been members since April 1991 had the right to retire at age 60 (on unreduced benefits, ie as if 60 was NRA).  Mr Charlwood suggests that since 1999 the Plan Rules have been misinterpreted, to the disadvantage of such members.

33. Mr Charlwood intends to request payment of his benefits from age 55.  He accepts that his benefits will be reduced for early payment before age 60 but is anxious to obtain confirmation that from age 60 no reduction will apply.  His circumstances were such that in 1997 he was unable to relocate and had no option but to put his career on hold to enable him to devote all his time and energy to his family.  He felt that he would be able to earn what he describes as “minimal amounts” until age 55 when he could draw his benefits from the Plan (reduced for payment before age 60 but not thereafter).  Mr Charlwood’s   long term difficult domestic responsibilities  make the uncertain situation particularly stressful for him and his family.  He says that attempts to undermine his family’s future financial security have added considerably to the stress.  He says that contrary to what is suggested, although he was only 39 at the time he was made redundant, because of his circumstances, the question of his future pension entitlement was critical to him and his decision to take redundancy.

34. Rank plc (Rank) responded on behalf of the Principal Plan Employer, the Employer having been sold in 2000.  Rank said that in 1998 Mr Charlwood was offered a similar role within the Rank Group which he declined for personal reasons so a severance package was agreed.  Rank says that at the time Mr Charlwood was aged 39 years so the question of early retirement was not relevant or appropriate.  

35. Rank and the Trustee maintain that under the Plan rules the payment of unreduced benefits from age 60 (except in relation to the period 17 May 1990 to 6 April 1991 in respect of which benefits are calculated by reference to a NRA of 60) is subject to the consent of the Employer, which consent was not given by Mr Charlwood’s Employer and the Principal Plan Employer is not prepared to give consent.  Rank says that contrary to Mr Charlwood’s suggestion that consent is not required in cases of redundancy consent is required pursuant to Rules 16(c) and 24(d).  

36. Rank says that it was never the intention to provide male Plan members with an unreduced benefit as of right from age 60.  Rank says that a requirement for consent was retained to deal with specific cases where Rank did not want an employee to leave (ie as confirmed by Mr Charlwood’s former colleagues).  Further, giving a right to current employees to leave on a reduced pension would have meant (under the preservation legislation) that the same right had to apply to deferred members too.  Rank also points out that cash equivalent transfer values have always been calculated on the basis of a right for men to retire at 65 (save in respect of the period 17 May 1990 to 6 April 1991).  The combined effect of allowing an as of right retirement at age 60 on unreduced benefits would have had a significant impact on the funding of the Plan.  By retaining a consent requirement, Rank was able to avoid the need to reassess the Plan’s funding requirements.

37. Rank does not accept Mr Charlwood’s argument that a change to a policy of assuming employer consent to early retirement at age 60 on unreduced benefits meant that his accrued rights were adversely affected.  Mr Charlwood was not entitled as of right to unreduced benefits and so his accrued rights were unchanged.  

38. Rank says that Mr Payne’s letters dated 28 January and 31 October 1997 do not amount to any explicit assurance that there was no need for employer consent.  Rank points out that Mr Evans’ further evidence fails to take into account Rule 24(d) which contradicts his assertion that under the Plan Rules, employer consent was not required for deferred members.  Rank says that Mr Turnbull was a member of a different section of the Plan for more senior employees and any analogy between his early retirement and Mr Charlwood’s situation is not relevant.  

39. Rank considers that Mr Charlwood’s application is in any event premature.  He is currently aged 45 and is not entitled to draw any benefits from the Plan until at the earliest age 50.  A decision as to whether he can or cannot draw unreduced benefits by reference to age 60 is more appropriately considered nearer the time.  Rank sympathises with Mr Charlwood’s personal circumstances.  

40. In its letter dated 4 July 2003 the Trustee commented upon Mr Evans’ evidence.  In response to Mr Evans’ evidence, the Trustee said that the Barber judgment (relating to the equalisation of benefits for male and female members) only requires that pre 6 April 1991 benefits for female members in service at that date who retire at age 60; and post 17 May 1990 and pre 6 April 1991 benefits for male members in service at that date who retire at age 60 are unreduced (an approach generally referred to as “benefit slicing”).  

41. The Trustee said that Mr Evans’ understanding (that all members in service as at 6 April 1991 should be entitled to immediate payment of unreduced benefits from age 60) would result in such members receiving as of right more generous benefits than required by the Barber judgment.  The Trustee said that it was difficult to reconcile Mr Evans’ understanding with the Plan rules as drafted both before and after the 16 February 1999 changes.  The Trustee said that before that date rule 16 stipulated that, in the event of a member retiring from Group Service with the consent of his or her Employer, immediate pension would become payable but reduced 

(i) in the case of members in Group Service on 17 May 1990 to reflect the period by which retirement preceded age 60; and

(ii) in the case of other members to reflect the period by which retirement preceded age 65.

42. After 16 February 1999, rule 16 additionally stated that, in the event that consent was not obtained, members could elect for the payment of immediate pension, reduced to reflect the period by which retirement preceded age 65 (subject to any benefit slicing as required by the Barber judgment).  

43. The Trustee said that there was no evidence that the Principal Employer (whose consent to Plan changes was required) ever agreed to members in service on 6 April 1991 receiving as of right benefits more generous than those required by the Barber judgment.  Prior to giving such agreement the Principal Employer would have explored with the Plan Trustee and Actuary the cost flowing from the more generous benefits and this did not happen.  

44. The Trustee accepts that it was not possible, following the Barber judgment, to provide that pre 6 April 1991 benefits for female members in service at that date (and post 17 May 1990 and pre 6 April 1991 benefit for male members in service on 6 April 1991) to be reduced on retirement at age 60.  The Trustee said that it was for that very reason that the 16 February 1999 rule change provided for benefit slicing where required by the Barber judgment.  The Trustee acknowledged that prior to 16 February 1999 Plan employers generally consented to early retirement so that members in service at 6 April 1991 received unreduced benefits at age 60 (ie benefits which were more generous than required by the Barber judgment).  

45. The Trustee said that the February 1991 Announcement, the February 1991 Pensions Report and the April 1991 booklet did not support Mr Evans’ understanding.  The Trustees said that the first two of those documents made it clear that an unreduced pension was available from age 60 but only with company consent.  The April 1991 booklet similarly emphasises that consent is a pre requisite to the preferential retirement terms set out.  

46. The Trustee said that the reference by Mr Evans to employer consent would not be relevant if, on a proper construction, members in service at 6 April 1991 are entitled to immediate payment at age 60 of unreduced benefits.  The Trustee referred my Determination in the case of Mr P Hooley (K00776) in which I said that I considered it proper for an employer, in deciding whether to give consent to early retirement, to consider cost implications.

CONCLUSIONS
47. Under the current Plan rule (as amended by the Deed of Amendment dated 16 February 1999) which is set out above, Mr Charlwood will be entitled on attaining age 50 to an immediate pension but actuarially reduced.  He can only bring himself within subparagraph (I) (which provides for an unreduced pension from age 60) if he has employer consent which he does not.  He does fall within 16(II)(b) but that only applies to that part of his pension which is attributable to pensionable service between the two dates set out.  As Mr Charlwood is aware, that provision was introduced to comply with equalisation requirements when NRA became 65 for both male and female members.  

48. I am satisfied that under the Plan rules in force prior to February 1999 there was no provision  which permitted early retirement as of right at age 60 on unreduced benefits, at least in so far as male Plan members were concerned (although prior to the equalisation of NRA for both male and female members, female members had a NRA of 60).  That was the case for both active members seeking to retire from service and members with deferred benefits (see Rule 24(d)).  Accrued rights have not been adversely affected as at no stage was there any absolute right to the payment of unreduced benefits from age 60.

49. As Mr Charlwood has pointed out, pre 6 April 1991 male members have their benefits calculated by reference to a NRA of 65 aside from a small window in relation to benefits attributable to pensionable service between 17 May 1990 and 6 April 1991.  The Barber judgment, given on 17 May 1990, required the equalisation of NRA for male and female members.  However, it was not retrospective and benefits attributable to service prior to 17 May 1990 did not have to be equalised.  However from that date until the date of equalisation (ie the date on which measures eliminating discrimination between male and female members are introduced by the particular pension scheme) those members disadvantaged by the particular provision (for example, a NRA of 65 for male members compared with a NRA of 60 for female members) had to be granted the more favourable terms. The Plan equalised NRA for male and female members with effect from 6 April 1991.  Thus benefits for male members attributable to service from 17 May 1990 to 5 April 1991 must be calculated by reference to a NRA of 60, ie on an unreduced basis.   Thereafter, ie from 6 April 1991, a NRA of 65 for both male and female members applied. 

50. Mr Charlwood has not argued that consent in his case was given.  His argument is that under the Plan Rules as a deferred member seeking to draw unreduced benefits from age 60 consent was not required.  He further argues that information given to him confirmed that was the position.  

51. Mr Charlwood has referred to the Plan booklets.  Although the payment of unreduced benefits from age 60 is mentioned, it is in the context that the employer’s agreement to early retirement is forthcoming.  Read carefully, the Plan booklets correctly represented the position under the Plan rules.  

52. Mr Charlwood has referred to the February 1991 Announcement (set out above).  The third paragraph was relevant to Mr Charlwood.  Read in isolation, that paragraph gives the clear impression the male members can retire between ages 60 and 65 without reduction of benefits for early payment.  I agree that the Announcement must be read as a whole and that the final sentence refers to early retirement pensions being payable only with the consent of the employing company.  Thus, as the NRA for all members is 65, any pension paid earlier must be an early retirement pension and as such payable only with the consent of the employing company.  However, that is not what the third paragraph suggests, particularly taking into account the use of the word “will” in the fifth line.  The reference to a flexible retirement age also implies a choice on the part of the member which is somewhat inconsistent with the later expressed requirement of consent.  All in all, I can understand why the February 1991 Announcement may have been misconstrued and interpreted to the effect that retirement between ages 60 and 65 did not entail any discount for early payment. 

53. Further, the February 1991 Announcement should be considered in the light of the then prevailing policy relating to early retirement.  Mr Charlwood has said that it was usual for members to retire at age 60 on unreduced benefits.  Mr Evans’ evidence, which I accept, supports Mr Charlwood.  Mr Evans said that for some time, members who retired at age 60 had been paid unreduced benefits.  Such retirements were processed routinely on the basis that employer consent was forthcoming without formal evidence of that consent being required.   That practice is also evident from the statements given by Mr Charlwood’s other former colleagues.  

54. Further evidence of that policy appears in the 1993 Rank Pension Report, a comment from which is set out above.  The comment, with reference to the UPS survey, cited above, referred to “allowing” (which does connote a discretionary rather than an absolute entitlement) members who joined the Plan prior to April 1991 to retire on unreduced benefits between ages 60 and 65.  There was nothing to indicate that in the future that policy might be revised.  I have not considered the March 1999 Announcement and the letter dated 1 August 2000 as those were issued after Mr Charlwood had left service.

55. Against the background I have set out, it is not difficult to see why Plan members, in the absence of specific information, may have formed the view that early retirement from age 60 without reduction in benefits would automatically apply.  I find that there was a failure to provide clear and unambiguous information regarding the Plan and early retirement and that such failure amounted to maladministration on the part of the Trustee, with whom principal responsibility for the provision of information regarding the Plan rested.   

56. So far as Mr Charlwood himself was concerned, Mr Payne’s letter dated 28 January 1997 purported to confirm the early retirement terms.  The second paragraph of that letter was technically accurate.  Although it referred to members who joined the Plan prior to 6 April 1991 being paid unreduced benefits on retirement between the ages of 60 and 65, it did refer to such members having been “granted” early retirement.  Thus some element of discretion was implied if not expressly stated.  However, the third paragraph (which related to deferred members) did not indicate that consent for the payment of unreduced benefits from age 60 or later was required.  On that basis the letter was inaccurate and amounted to maladministration.   Mr Payne’s own evidence confirms that his understanding of the Plan Rules was that in the case of deferred members consent was not required.  

57. Mr Payne’s understanding was incorrect.  Rule 24(d) referred to above makes it clear that in the case of a deferred member, consent for the payment of unreduced benefits at age 60 was still a requirement.  It may be the case that in practice such consent was routinely given or assumed but under the Plan Rules there was no absolute entitlement to the payment of unreduced benefits to deferred members from age 60.  

58. However, by the time Mr Charlwood was contemplating whether to take redundancy or another position within the Rank Group he had had also received Mr Payne’s later memo dated 31 October 1997 and enclosed statement.  Although the statement did not on its face state that the early retirement pension indicated was only payable with employer consent, numbered paragraph 2 of the covering memo stated that “currently” an early retirement pension may be paid from age 50 with the reduction to accrued benefits calculated with reference to age 60.  I consider the use of the word “currently” ought to have alerted Mr Charlwood to the possibility that the benefits set out were not on an as of right basis and that payment was subject to the continuation of the current policy.  At that stage Mr Charlwood’s 60th birthday was over 20 years away.  It is unclear why, if Mr Payne as he now says, thought that deferred members had an absolute right to payment of unreduced benefits from age 60 (which I  have found was not the case) he adopted the wording that he did.  Nonetheless, the result was that the information that Mr Charlwood received about the payment of unreduced benefits from age 60 did represent the then current and correct position.  

59. Where payment of a benefit is discretionary, there can be no guarantee that such benefits will always be paid on the terms previously applied.  The cost implications are likely to be a significant factor and one which I consider properly can be taken into account.  

60. I accept that there was some confusion regarding the terms upon which unreduced benefits from age 60 could be paid.  However, in Mr Charlwood’s case, the information that was given to him in October 1997, and upon which his decision to leave service was based, was not incorrect.  I consider it was unrealistic on Mr Charlwood’s part to proceed on the assumption that the policy in force at the time of his departure (when he was aged 39 years) would continue, in effect, indefinitely.  

61. Even if that was not the case, it is difficult to see what Mr Charlwood, given his domestic situation, could have done differently.  He was made redundant and it was not open to him to avail himself of any offer of alternative employment with Rank as he was unable to relocate.  It appears that his decision to suspend his career was forced by his personal circumstances which would have been the outcome in any event.

62. I am not unsympathetic to Mr Charlwood’s situation.  I appreciate that he proceeded on the assumption that he would be entitled to draw unreduced benefits by reference to age 60 and that he has been disappointed to learn that might not be the case.  However, I am unable to say that any legal right to the payment of benefits on such a basis has arisen.   Whilst I appreciate that Mr Charlwood seeks certainty about his future pension benefits his application is strictly speaking premature on the basis that it is still some years before he can draw his Plan benefits.  As Rank have indicated, the matter of whether discretion can be exercised to allow Mr Charlwood to receive unreduced benefits by reference to age 60 will be considered at the relevant time.   

63. In the circumstances I am unable to uphold Mr Charlwood’s application.

DAVID LAVERICK

Pensions Ombudsman

20 September 2004
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