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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R White

Scheme
:
Principal Civil Service Pension Scheme (“the Scheme”)

Manager
:
Civil Service Pensions (“the Scheme Manager”)

THE COMPLAINT (dated 29 November 2001)
1 Mr White, a former prison officer, complains that there was maladministration by the Scheme Manager in that it wrongly refused his application for injury benefit and that he has suffered loss as a consequence.

THE SCHEME RULES

2 Section 11 of the Scheme Rules deals with Injury Benefits.  Rule 11.3(i) states that the provisions of the section may be applied to any person:

“who suffers an injury in the course of official duty, provided that such an injury is solely attributable to the nature of the duty or arises from an accident reasonably incidental to that duty.”

Rule 11.3(v) deals with aggravation of an injury but applies only to any person:

“who, having been recruited in the United Kingdom, but as a result of having been employed outside of the United Kingdom, suffers an aggravation of a disease from which he is already suffering, being an aggravation to which he was exposed because of his duties outside of the United Kingdom.”

3 A booklet produced by the Scheme Manager entitled “Injury at Work” (3rd edition) states on page 10 under the heading "Impairment of Earnings Capacity”:

“Injury benefits are payable when your earning capacity is impaired by a qualifying injury or disease.  When the qualifying injury is an aggravation of an existing condition the injury benefit is payable only in respect of the aggravation caused by the service overseas.”

Page 7 of the booklet states:

“The conditions for the payment of injury benefits are not the same as those for the payment of social security benefits.  Even if you qualify for social security benefits, it does not mean hat you will qualify for injury benefits.”

MATERIAL FACTS
4 Mr White joined the prison service on 9 July 1979 and automatically became a member of the Scheme.  On 4 April 1998 he and two colleagues were involved in moving a violent prisoner from the cell.  Mr White hurt his neck while restraining and controlling the prisoner.  He noted in the Prison Service Accident Book: “Whilst restraining inmate (name and number) I aggravated my right shoulder and lower back in which I already suffer arthritis.”

5 A letter from Mr White’s GP in support of his application to be excused from control and restraint training stated: “This 49 year old gentleman is known to have osteoarthritis, mainly affecting his shoulder, knee and back.  This is due to general wear and tear with the main symptom being extreme stiffness in the morning.” An examination by BMI Health Services (“BMI”), the provider of medical advice to the scheme, on 20 July concluded that Mr White had a loss of a range of movement in his back and shoulders that appeared to be due to arthritis.  Accordingly, Mr White was put on light duties pending a report from a specialist.

6 The specialist, Dr Raman, examined Mr White on 15 February 1999 and, having diagnosed Mr White’s condition as muscular pain, recommended physiotherapy.

7 Following a further consultation on 5 July BMI concluded that Mr White had mechanical musculoskeletal back pain with no x-ray evidence of structural damage to the spine and recommended that Mr White be returned to full duties or, if he felt unable to do so, be offered ill health retirement.  Mr White declined to resume full duties and on 20 September BMI wrote a medical retirement certificate stating that Mr White was suffering from a prolapsed intervertebral disc.  On this basis the Home Office was satisfied that Mr White was permanently incapacitated from giving regular and effective service in his prison officer grade.  He was medically discharged from the Prison Service on 14 January 2000 and applied for Section 11 benefits on the basis that his injury had caused his medical retirement.

8 The submission to BMI from the Home Office in relation to the injury benefit claim contained “paperwork from several doctors working from BMI”, and a report from Dr Raman.  The specialist referred to a history of back pain over three years.  Dr Charleston for BMI concluded, therefore, that his back pain was not solely attributable to the incident of 4 April 1998 and on this basis the Home Office turned down his application.

9 In a reply dated 10 May Mr White said that he had previously suffered from osteoarthritis in the neck, knees, shoulder and back area but that the injury had a different cause.  In subsequent correspondence he argued that his injury had aggravated a previous condition and that his case should be considered under regulation 11.3(v)(see paragraph 2, above).

10 On 6 September the Home Office wrote to the Scheme Manager asking for guidance on Mr White’s reference to the passage on aggravated injury in the Scheme booklet.  The reply on 26 September stated that reference had to be made to the Scheme Rules.  Rule 11.3(i) stated that the qualifying condition had to be the sole cause.  Paragraph 10 in the booklet referred to aggravation of a pre-existing medical condition due to service overseas.  This information the Home Office relayed to Mr White on 7 October.  In his reply of 12 October Mr White said that before his injury he had been able to perform all his duties but not afterwards.  He said he would have been willing to continue working in the prison department but was not allowed to.  In a further letter of 23 October the Home Office told Mr White that the earlier letter of 7 October should be read as a Stage 1 determination within the IDRP.

11 Mr White submitted an appeal under Stage 2 of the IDRP on 24 October.  The determination dated 11 January 2001 stated that Mr White had not sustained a qualifying injury under the Scheme Rules.  On 21 January Mr White replied to a number of points in the determination.  Having consulted the Scheme Manager the Home Office told Mr White on 7 February that his injury was aggravation of an existing condition, however described, but that the evidence did not support his contention that the incident resulted in a prolapsed disc.  On 24 March Mr White told the Home Office that he would obtain a report on his injury from the North Tees Hospital and submit it to Scheme Manager in an effort to persuade it to alter its decision.  The Home Office advised him to make a complaint to me.

12 On 22 March the Scheme Manager told me that it had reviewed the case in the light of my involvement and had taken further medical advice which revealed “apparent gaps in the medical evidence”.  The Scheme Manager also said that having looked at the interpretation of Rule 11.3(I): “We had treated this Rule as being one proviso.  However, we now interpret it as really containing two.  A qualifying injury can be solely attributable to the nature of the injury.  Alternatively, an injury that arises from an activity reasonably incidental to the duty can also qualify.

CONCLUSIONS

13 The Scheme Manager accepts that the basis on which decisions have previously been taken Mr White is not entitled to the benefit he has claimed is questionable.  It does not automatically follow from that acceptance that Mr White is entitled to the benefit.  That decision needs to await consideration of further medical advice.  The failure to interpret the rule properly and the giving of medical advice despite gaps in the information was maladministration from which Mr White has sustained injustice in that his application still remains to be determined properly.  Delay in receiving a decision, and the surrounding hassle in pursuing the matter amount to an injustice. 

14 That hassle is of course lessened by the positive way in which the Scheme Manager and its advisers have reviewed their position in the light of the complaint to me.

DIRECTION

15 I direct that within 28 days of the date of this determination the PCSPS shall invite Mr White to attend an independent medical inspection, at it’s expense, and on the basis of the outcome of that inspection reconsider Mr White’s application according to its revised interpretation of rule 11.3 as set out in paragraph 12, above.  If his claim is upheld the award shall be backdated (if appropriate) to the date of application and carry simple interest from the due date of each backdated instalment to the actual date of payment, interest being payable on a daily basis at the base rate for the time being quoted by the reference banks.

16 To redress the injustice identified in paragraph 13 above I direct the scheme manager to make a payment of £150 to Mr White within 28 days of this determination.

DAVID LAVERICK

Pensions Ombudsman

29 November 2002
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