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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R J Manship

Scheme
:
IMI Pension Fund

Trustee
:
IMI Pensions Trust Limited

THE COMPLAINT (dated 21 November 2001)

1. Mr Manship complains of maladministration by the Trustees in failing to grant him early retirement on the basis of ill health. Mr Manship alleges that the maladministration caused him injustice.

MATERIAL FACTS
Rules of the Scheme

2. Ill health retirement can be granted under rule 4.3, as follows:

“If a Member is retired from Service before Normal Retirement Age he will be entitled to receive an immediate pension being the Normal Pension calculated at the date of his retirement but counting as Pensionable Service the period which the Member would have served up to his Normal Retirement Age and based on his Final Pensionable Pay at the date of retirement if:

(i)
he is retiring because of Permanent Incapacity …

(ii) he is retiring because of Serious Incapacity and has completed ten years’ Pensionable Service (excluding for this purpose the 1987 Special Credit).

For these purposes “Incapacity” is such impairment of health, mental or physical, as appears in the opinion of the Trustees (who may act upon such medical evidence as they consider necessary) likely to incapacitate the Member and which in the opinion of the Trustees is not due to his own fault or misconduct.  Permanent Incapacity is such Incapacity as in the opinion of the Trustees is such that the Member is not capable of being gainfully employed and from which he is unlikely to work again in any capacity.  “Serious Incapacity” is such Incapacity as in the opinion of the Trustees is such that the Member is not capable of doing his ordinary work or suitable alternative work with an Employer (defined as a Company within the scheme) and is unlikely to be so capable for the foreseeable future.”

3. Normal Retirement Age is 65 years for all members. The Rules do not otherwise provide for early access to deferred benefits on grounds of ill health.

Background

4. Mr Manship was employed by IMI Kynoch Limited (IMI) from 1 December 1979 until 15 January 1999, when he was made redundant. Mr Manship was a member of the Scheme. Mr Manship’s normal retirement date is 2009.

5. On 11 September 1998, Mr Manship applied for ill health retirement. The application form was set out, as follows:

“I hereby apply for an ill-health pension to be granted under the Rules of the IMI Pension Fund.

I fully understand that the Trustee has the right to call for confidential medical evidence from a Company Medical Officer, my GP and/or Consultant and I hereby give my consent to such medical evidence being released on a confidential basis to the Trustee or a doctor appointed by the Trustee for this purpose.

I also hereby agree to attend any medical examination which may be necessary, to be undertaken by the Company Medical Officer or another doctor appointed by the Trustee and understand that his report following such examination will be confidential for issue only to the Trustee.

I understand that the Trustee’s decision in this matter is final.”

6. The application was acknowledged on 25 September 1998. Mr Manship was advised that the Trustee was obtaining a medical report.

7. Mr Manship was examined by Dr N G Morris, IMI’s Medical Adviser on 14 October 1998. Dr Morris then wrote to Dr J Briscoe, Consultant Psychiatrist asking for an opinion. In seeking that opinion, Dr Morris referred to his examination of Mr Manship noting that the latter’s GP had prescribed anti-depressant tablets, which Mr Manship had stopped taking after two weeks and then restarted at a later date. Dr Morris also wrote:

“I found it difficult to assess either the cause or severity of Mr Manship’s problems but what was clear is that he has no intention of returning to work in the foreseeable future. This may simply be due to a perfectly reasonable and conscious decision that he would rather be at home than at work with the pressures that this entails. On the other hand it may be the result of an underlying mental health problem which needs dealing with.  …

…

In order to help me write my report for the Pension Fund Trustee I would be grateful if you would see Mr Manship privately on behalf of the company and provide me with a report particularly concerning the following points:

i) your opinion as to whether Mr Manship is suffering from a mental health problem (and if so what, and the likely causes) or whether he has simply reached an understandable decision that he would rather be at home than at work;

ii) his current level of disability and work capability;

iii) his likely future level of disability and work capability taking into account any treatment options that may be available to him and the likely time scales involved;

iv) any other comments that you feel are relevant to his application.”

8. Dr Briscoe reported to Dr Morris on 26 November 1998. He concluded that Mr Manship was suffering from a depressive illness of moderate severity which warranted his absence from work. Dr Briscoe considered the symptoms had been maintained through lack of adequate treatment and anxiety about returning to work. He felt that, because Mr Manship had not received appropriate treatment, it was not possible to say whether his incapacity would be permanent. In offering his opinion, Dr Briscoe said:

“It may be that the Company takes the view that if he recovers from his depression but feels unable to return to work there are no longer any grounds for him to retire on an ill health pension.  However, it is important to acknowledge that a reaction to stress known as Adjustment Disorder is also a recognised mental illness and given that there is evidence to support the development of an Adjustment Disorder perhaps before the onset of the depression consideration should be given to this before denying him recourse to ill-health retirement.”

Dr Briscoe’s recommendation was that Mr Manship should receive an adequate trial of treatment, supplemented by cognitive behavioural therapy if necessary. Dr Briscoe felt that, within three months, a definitive answer could be provided to the question of whether Mr Manship was likely to improve. At this point, consideration could be given to whether Mr Manship could return to work.

9. Dr Morris reported to the Trustee on 28 November 1998. He concluded that he could see two possible reasons why Mr Manship would not be able to return to work in the foreseeable future.

9.1. Firstly, there was the possibility that Mr Manship would remain depressed. However, Dr Morris referred to the fact that, to date, Mr Manship had not received an appropriate course of treatment, which appeared to be largely due to Mr Manship failing to take the medication prescribed for him. Dr Morris considered that the effectiveness of treatment would depend on Mr Manship, both in terms of whether he was prepared to take the medication and the extent to which he would co-operate with any psychological treatment. Dr Morris also referred to the indication from Dr Briscoe that IMI would need to deal with any work-related factors which may have contributed to the development of the illness in the first place.

9.2. Secondly, Dr Briscoe had suggested that Mr Manship may continue to suffer from an Adjustment Disorder, even if he recovers from the depressive illness. Dr Morris considered that work was not the only source of stress and he suspected factors in Mr Manship’s personal life were more stressful than the work factors. Dr Morris believed most of the work related factors should have been sorted out and any remaining factors should not be difficult to resolve providing Mr Manship was prepared to co-operate. In addition, the psychological help should enable him to deal with stress in a more positive way, irrespective of its source.

9.3. Dr Morris concluded:

“… whilst it is not possible to predict the future with any certainty I believe that with appropriate treatment and co-operation on both the part of Mr Manship, and where appropriate the company, there is a good chance that Mr Manship will make a recovery from his depression and adjustment disorder in the next three to six months and be able to return to work.”

10. On 21 December 1998, Mr Manship was advised that the Trustee had declined his application.  The Trustee’s solicitor has told me that the application was rejected by the IMI Group Pensions Manager acting under authority delegated to her by the Trustee. Mr Manship was not given any reasons for the decision.

11. On 7 January 1999, Mr Manship wrote to the Director of the Trustee advising he wished to appeal against the decision. He also asked to be informed of the grounds on which his application had been declined. Mr Manship said the Trustee should take into account the fact that it was the work and stress in the Group Accounts department that had made him and another colleague ill. Mr Manship felt he would probably never again be able to do the work for which he is qualified.

12. By letter dated 25 January 1999 (mistakenly dated 1998), Mr Manship was told that he had the right to appeal if he believed that the Trustee had insufficient information in order to make an informed decision about his health condition. Mr Manship was told that appeals were heard by the full Board of Trustee Directors which only meet every six months, with the next meeting being in July that year. Mr Manship was asked to write to the Director indicating the grounds of his appeal and providing names and addresses of any consultants or other doctors who had been treating Mr Manship, together with his permission for the Trustee and/or its appointed medical adviser to contact them. There is no written reference to such an appeal in the rules of the scheme.

13. Mr Manship was also told that to be eligible for the benefit he would need to have retired from his employment for health reasons. The Director had been notified that Mr Manship had been made redundant. Mr Manship was advised that while his appeal could still go forward, if it succeeded he would have to repay his redundancy payment.

14. On 9 March 1999, the Director wrote to Mr Manship and again explained that his appeal needed to be based upon further medical information, available at the time, but not known to the Trustee’s medical adviser when his report was compiled. The Director also stated that:

“I would remind you that the Application for ill-health retirement pension which you signed indicated quite clearly thereon that you understood that any medical information obtained by the Trustee or on its behalf and any medical report prepared for the Trustee would be confidential to the Trustee only, so you would not be entitled to receive copies of any such reports. The Trustee is not required under the Rules of the Fund to provide reasons for accepting or rejecting an ill-health retirement pension application, so I am unable to provide you with details of the reasons for the rejection.”

15. Mr Manship provided the Director with a Doctor’s Note, obtained for social security and statutory sick pay purposes and dated 7 June 1999, confirming Mr Manship should refrain from work for six weeks. Mr Manship also submitted details of the benefit he was receiving from the Benefits Agency. No other medical information was provided by Mr Manship. Mr Manship was told all the papers relating to his appeal, including his letters, would be circulated to the Trustee members, prior to the meeting.

16. On 14 July 1999, the Director wrote to Mr Manship advising the Trustee had considered his appeal and that the earlier decision to reject his application was upheld.

17. The Pensions Advisory Service (OPAS) become involved on behalf of Mr Manship. OPAS queried whether the appeal process described to Mr Manship was a separate system to the Internal Disputes Resolution (IDR) procedure. IMI responded stating that it had sought to establish whether or not the appeals procedure as described to Mr Manship was in line with the IDR procedure and was satisfied that stages one and two of the IDR procedure had been carried out properly. However, IMI noted the Trustee had been unable to review its original decision, because no new medical evidence had been provided. IMI agreed that, to enable the Trustee to reconsider its previous decision, Mr Manship should undergo an independent review at the cost of the Trustee. Mr Manship agreed to the proposal and an appointment was made with Dr Lipsedge, Consultant Psychiatrist. Dr Morris explained to Dr Lipsedge that an ill health pension could be awarded “if the applicant is incapable of their normal or similar duties for the foreseeable future”. Dr Morris also stated that:

“Key factors that were taken into account at the time his application was refused was(sic) the fact that he had not received any treatment for his depression, that he did not appear keen to do this and if he did so it was likely that there would be an improvement in his condition. It would therefore be helpful if you could indicate to what extent he pursued these avenues after he was made redundant and in particular to what extent he has tried to aid his own recovery over the last 18 months.”

Mr Manship’s GP records were also provided to Dr Lipsedge.

18. Mr Manship saw Dr Lipsedge on 10 August 2001. There was some confusion about a questionnaire Dr Lipsedge asked Mr Manship to complete, which meant Dr Lipsedge’s report was delayed until 10 October 2001.

19. Dr Lipsedge reported that :

19.1. Dr Briscoe had earlier recommended a change in Mr Manship’s medication and that cognitive-behaviour therapy be added to his treatment regime. These recommendations appeared to have been forwarded to Mr Manship’s GP in December 1998 and Mr Manship had been asked to speak to his GP about the recommendations. However, in the intervening three years, Mr Manship had not yet had the benefit of the treatment.

19.2. Mr Manship did have a depressive illness, but this is a treatable disorder with a recognised treatment regime.  Mr Manship had referred to the problems with his work as being a trigger for his condition but, as Mr Manship had said his symptoms have become worse since being made redundant, this suggested that work was not the only aetiological factor in the development of the disorder, otherwise he would have expected the removal of the work stressor to have allowed symptoms to improve.

19.3. In conclusion, Dr Lipsedge stated:

“It is important to note that the effectiveness of psychological treatment is highly dependent on the patient’s motivation. Motivation can be a significant factor in those cases where an employee feels aggrieved about the attitude or behaviour of management. However, in individuals who are well motivated, a combination of an appropriate antidepressant regime and skilled cognitive-behaviour therapy will generally produce excellent results.

In summary, Mr Manship still experiences a number of depressive symptoms but I do not regard him as suffering from a permanent incapacity and with appropriate treatment and sufficient motivation he will be able to resume paid employment in his own profession.”

20. In November 2001, Mr Manship was advised the Trustee had reviewed Dr Lipsedge’s report and had confirmed its original decision not to grant him ill health retirement.  Mr Manship was also provided with a copy of Dr Lipsedge’s report.  The Trustee’s solicitor has advised that Dr Lipsedge’s report was considered by IMI Group Pension Services, acting under authority delegated by the Trustee. Mr Manship responded by saying he believed Dr Lipsedge’s report supported his application for ill health retirement.

21. The Trustee has explained to me that it did not follow up the issue of whether Mr Manship had received the treatment suggested by Dr Briscoe, because it considered that actions taken by a member after ceasing to be in pensionable service were not relevant when determining whether the member was suffering from a Serious Incapacity at the time of leaving pensionable service.

22. The Trustee has also said that Dr Morris’ comment to Dr Lipsedge regarding a key factor being Mr Manship’s lack of appropriate treatment thus far and apparent reluctance to undertake the same (paragraph 17), was conjecture by Dr Morris, who was not party to the decision.

23. Mr Manship submits that it has now been approximately four years and six months since he was diagnosed as suffering from stress by his doctor. He considers that this is a reasonable length of time.

24. The Trustee submits to me that no criticism should be made of the failure to provide reasons for the decision, because it considers that, often a decision may be reached on the balance of probabilities and, consequently, there is no benefit to a member to be given a catalogue of reasons, for and against, to which individual members of the Trustee body may have placed different weight. The Trustee considers that, where the question is whether the member is suffering from Serious Incapacity, the reasons for a refusal to grant a pension on those grounds, will be implicit.

CONCLUSIONS

25. To be entitled to early access to retirement benefits on the basis of ill health, the Trustee had to form the opinion that Mr Manship was unlikely to be able to do his ordinary work, or suitable alternative work, for the foreseeable future. Unless that opinion is shown to be perverse, I am unable to interfere with the Trustee’s decision.

26. Dr Briscoe and Dr Lipsedge accepted that Mr Manship had a depressive illness, which prevented him from working at the present time. Dr Briscoe suggested there may also be an underlying adjustment disorder. Yet both doctors believed that, if appropriate treatment was given and complied with, there was a reasonable possibility of Mr Manship returning to work. Dr Morris believed many of the work-related factors causing Mr Manship’s illness should have been mostly resolved and that proper treatment would allow him to cope with the non-work factors.

27. In light of the medical information obtained, it was not unreasonable for the Trustee to conclude Mr Manship was likely to be able to return to his occupation within the foreseeable future. Whilst the term “foreseeable future” does not necessarily equate to being the remainder of time until the member’s normal retirement date, it must be considered in the context of an application for early access to retirement benefits on the basis of ill health. Mr Manship clearly was not able to return to work immediately, but the medical information did not suggest his inability to work was to be of an indefinite duration. Mr Manship still had some 10 years remaining until normal retirement.

28. Dr Briscoe’s report raised the suggestion of deferring a decision until Mr Manship had undergone a treatment programme. However, I do not criticise the Trustee for not taking this route. At the time of the application, the medical evidence did not support the conclusion that Mr Manship was likely to be incapacitated for the foreseeable future.  The Rules refer to the incapacity pension being available on retirement from service. This required the Trustee to consider Mr Manship’s state of health at the time he was seeking to retire on the basis of ill health. When Mr Manship made the application for ill health retirement, he had not left service and, in the normal course of events, would have been able to make a further application for ill health retirement at a later date. Unfortunately, Mr Manship’s redundancy meant he became a deferred member from January 1999, which precluded any further application being made after that date.

29. Mr Manship has stressed to me that, despite the passage of time, there has not been any apparent improvement in his condition.  But the decision is not one that could be made with hindsight.  As there is no provision for Mr Manship to access deferred benefits early on the basis of ill health, the development of his condition since having become a deferred member in 1999, cannot be a factor.

30. I am critical of the Trustee’s refusal to supply reasons for the decision and not to allow Mr Manship access to the medical advice on which that decision was based.  How could he be expected to mount an effective appeal against a decision for which no reasons had been given him? The folly of the Trustee’s position was heightened when the Director told Mr Manship that the appeal had to be limited to consideration of additional information when he had not seen the information previously considered.  It may indeed be true that the Rules of the Scheme give Mr Manship no entitlement to see the evidence on which a decision of major importance to him was being made.  But that is not, in my view, sufficient reason to deny him sight of that evidence. As a matter of law, Mr Manship is not likely to have been successful had he sued the Trustee because this information was denied to him. But maladministration is a wider concept than lawfulness and, in the absence of exceptional reasons, it is, in my view, maladministration not to provide reasons for the decision and not to provide the member with a copy of the medical evidence on which that decision is based. I see no such exceptional reasons here. Not knowing the basis on which an adverse decision is taken is itself an injustice.

31. By contrast, I am pleased to note that when the matter was reviewed following the involvement of OPAS, Mr Manship was given access to the medical report.

32. I do not accept the Trustee’s argument set out at paragraph 24.  It does not follow, either because decisions are made on the balance of probabilities, or because there are differing factors involved, that there is no value in making those reasons known to the affected member.  Generally, the exercise of discretion or judgement by any body of trustees can have serious financial implications for the member or members concerned.  Trustees should be accountable to the members for the decisions they make and the member needs information to know whether an appeal is merited.

33. When Mr Manship’s appeal was being considered, it did not appear that Mr Manship had undergone the treatment suggested by Dr Briscoe. Mr Manship’s treatment regime is clearly a matter for Mr Manship and his GP, although it may have been helpful if the Trustee had inquired as to the reason the treatment did not occur – particularly, as the question of whether incapacity is caused by the member’s own fault (for instance, refusal to undergo treatment if it has been offered) is part of the test under the Rules. Nevertheless, I take the point that, once he became a deferred member, Mr Manship’s actions were not necessarily relevant to the question of whether, at the time he left pensionable service, he had a Serious Incapacity as defined by the Rules.

34. By the time Mr Manship complained to me, his appeal had been considered twice - by the Trustee at its meeting in July 1999 and by IMI Group Pension Services in November 2001 with the benefit of Dr Lipsedge’s report. However, prior to the second occasion, I see little to support IMI’s contention that both stages of the IDR procedure had been followed. The IDR procedure has two distinct steps which are clearly set out in the Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996.  I see no evidence of two distinct stages occurring before November 2001. On the contrary, with the appeal being heard solely by the Trustee in July 1999, there does not appear to have been an equivalent to the first stage of an IDR procedure. I consider there to have been an administrative failure on the part of the Trustee as I have not seen evidence of the existence or operation of a proper IDR procedure in this case. While the involvement of OPAS meant a second appeal was heard – the existence of a second right of appeal being consistent with the intent of the IDR regulations referred to above, Mr Manship had to take steps to contact OPAS and request its involvement. Only then was Mr Manship’s entitlement under the IDR regulations met.

35. I make no comment about Mr Manship’s concerns that his illness was caused by his work. This does not affect the fact that the medical information put before the Trustee did not reasonably establish that Mr Manship was incapacitated for the foreseeable future and thereby entitled to ill health retirement.

DIRECTIONS
36. I direct that, within 28 days of the date of this Determination, the Trustee pays to Mr Manship the sum of £250 as compensation for the injustice identified in paragraph 30.

37. I direct that, within 28 days of the date of this Determination, the Trustee pays to Mr Manship the sum of £100 as compensation for the distress and inconvenience caused by it not having in place a proper IDR procedure, as identified in paragraph 34.
DAVID LAVERICK

Pensions Ombudsman

25 November 2002
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