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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr N G N Pechy

Scheme
:
Principal Civil Service Pension Scheme (“the Scheme”)

Manager
:
Civil Service Pensions (“the Scheme Manager”)

THE COMPLAINT (dated 30 December 2001)
1 Mr Pechy complains that he has suffered loss through the Scheme Manager’s failure to regard salary arrears due to him as pensionable pay.

ADMINISTRATIVE BACKGROUND
2 The Scheme Rules (1998 Edition) provide:

“1.5
“reckonable Service” means service (in the Civil Service or elsewhere) which reckons towards a pension under this scheme.  “Qualifying Service” means service which counts towards the qualifying periods for benefits; it is usually, but not necessarily, the same as reckonable service.

1.6a
Subject to Rule 1.6b “pensionable pay” means salary (or wages) including London weighting where appropriate, and pensionable emoluments in whichever of the last three years of reckonable service gives the highest figure (see Rule 1.7)

3 A Scheme Manager’s note (SUP101D of 1999) states:

“Pensionable pay means salary or wages and pensionable emoluments in whichever 12 consecutive months of the last 3 years of reckonable service gives the highest figure.

To arrive at the best 12 months’ salary in the last 3 years of service it is necessary to step back in 8 periods of 91 days from the last day of service, but in most cases the best year will be the last 12 months of service.

Pensionable pay does not normally include overtime or allowances intended to meet special expenses …but it does include allowances in the nature of pay….  and takes account of payments in kind.”

4 The Scheme Manual of 1999 states at paragraph 5.1.1:

“pensionable pay is the total of basic salary (or wages) and other pensionable emoluments, received in whichever of the last 3 years of reckonable service gives the highest figure”

MATERIAL FACTS

5 Mr Pechy joined H M Customs and Excise (HMCE) on 24 September 1990.  He was retired on ill-health grounds on 6 March 1997.  However, he appealed successfully against that decision and returned to work on 1 August 1998.  The consequence of his return to work was that he had been paid pension benefits of £15,072.61 while he was also owed salary of £35,695.51 for the period 7 March 1997 to 31 July 1998.  HMCE deducted the overpaid pension from the salary arrears and paid the balance to him on 31 August 1998.

6 Following a further period of ill-health Mr Pechy agreed to retire on 31 December 2000.  The HMCE personnel unit told Mr Pechy that on the basis of pensionable pay of £28,928.15 and reckonable service of 15 years and 125 days (including an enhancement of 5 years and 26 days) he would receive:

· A gross pension of £5,547.88 pa

· A gross lump sum of £26,643.64

There is no dispute as to the calculation of reckonable service.

7 Mr Pechy maintained that his pensionable pay should be the total of the £64,670.49 he had received in the period 1 August 1998 to 30 July 1999 made up of £28,794.98 earnings and arrears of pay and allowances of £35,695.51.  He was told that the arrears of pay were not pensionable pay.  On 24 November he drew the attention of HMCE to the fact that his taxable pay in the year in question was much more than HMCE’s estimate of pensionable pay.  He queried whether pensionable pay was money earned or received in a given period.

8 Mr Pechy appealed under Stage 1 of the internal dispute resolution procedure (IDRP) maintaining that he had been misled into retiring on 31 December rather than on 26 January 2001 (the date originally suggested) and that his arrears of salary should be regarded as pensionable pay.  On 22 January his appeal was turned down on the basis that his pensionable pay had been calculated properly in accordance with the Scheme Rules.  It was maintained that arrears could be counted only against the period in which normally they would have been paid.  However, it was agreed that his last day of reckonable service would be treated as 26 January 2001.  He received a revised statement of benefits to deal with this point.  On the basis of pensionable pay of £28,974.98 and reckonable service of 15 years and 125 days (enhanced by 5 years) his gross annual pension was to be £5,556.82 and his gross lump sum £16,670.46.  This is the result of applying the formula

Pensionable pay x reckonable service

=

80

for the purpose of pension and 3 x pension to arrive at the lump sum.

9
Mr Pechy then appealed under stage 2 of the IDRP on 27 January.  He pointed out that for tax purposes the salary arrears had not been treated as though he had received them in the period to which they related and had been taxed at 40 per cent instead of at 23 per cent.  He has said that Section 5.1.1 of the Scheme Manual refers only to “pay and allowances received” as distinct from earned.  He also says that the arrears if they were pensionable pay before they fell into arrears cannot cease to be so when they are paid as arrears.  This appeal also failed.  The Scheme Manager has pointed out that to agree with Mr Pechy would mean that he would receive a pension greater than he would have received had his salary been paid normally and not in arrears.

10
On 29 January Mr Pechy sought assistance from the Office of the Pensions Advisory Service (OPAS) with his complaint.  On 7 March 2001 OPAS informed the HMCE that Mr Pechy had referred his complaint to them.  It asked for evidence to show that the salary arrears should not be regarded as pensionable pay in the period in question.

CONCLUSIONS

11 Mr Pechy maintains that his arrears of salary should be aggregated with his earnings for the relevant year to constitute his best year and that they should be regarded as pensionable pay for that period rather than for the period in which they were earned.  This, he says is the clear meaning of section 5.1.1 of the Scheme Manual.  He has pointed out that the arrears were taxed at 40% rather than at 23% which would have been the rate had he received them when they were earned.  He tells me, however, that he is not seeking compensation for having paid income tax at the higher rate.  While I have some sympathy with him over his tax situation, that is a consequence of the decisions and appeals about terminating his employment and not about the administration of his pension.

12 The arrears of salary were indeed “received” within the year in question and that is the wording of the Manual.  It is not, however, the wording of Rule 1.6a.  The Rule does not include the words “earned” or “received”.  The Manual is provided as assistance to interpreting the Rule and does not take precedence over it.  Mr Pechy has himself neatly summed up the difficulty in writing to me that: 

“the pension managers state that the rules do not include arrears as pensionable pay, which I accept, whilst my assertion that the rules do not exclude arrears from pensionable pay has not been denied.”

13 However, to adopt Mr Pechy’s interpretation would give him a pension in excess of that justified by his earnings and other emoluments.  I do not believe that this could be the intention.

14 I am satisfied that HMCE has correctly calculated his pension benefits.  Accordingly I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman
9 December 2002
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