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PENSIONS SCHEME ACT 1993, PART X 

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J V Healey

Scheme
:
The Cockade Ltd Retirement Benefits Scheme (the Scheme)

Respondents
:
The Trustees of the Cockade Ltd Retirement Benefits Scheme (the Trustees)

Fenchurch Financial Services Ltd (Fenchurch)

Sun Life

MATTERS FOR DETERMINATION 

1. Mr Healey complains that the value of his expected pension at retirement has fallen and that he has accordingly suffered an injustice.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.   I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.   This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Healey was employed by Cockade Limited (“the Company”) and contributed to the Scheme.  Mr Healey was made redundant by the Company in 1992.

4. On 1st December 1988 a valuation of the fund by Sun Life assessed that funding was at 128%.  Three years later Sun Life calculated the funding level to be 217% (the 1991/1992 valuation).  As a result of the apparent over-funding of the Scheme a payment of £199,900 was made to the Company in 1992. 

5. The Scheme was discontinued on 23rd March 1993.  A complaint was made to my predecessor who determined, in 1998, that the Company should repay the £199,900 which had been paid to it by the Scheme in 1992.  

6. The Company was put into liquidation on 4th November 1999, having failed to make any repayments in respect of the £199,900.  It now appears that the assets of the Company will not be sufficient to discharge in full the sums owing to the secured creditors of the Company.

7. In addition, the Scheme now has a deficit of approximately £300,000.  As a result, Mr Healey has been informed by an ex-colleague that his pension is likely to amount to “practically nothing”.  Mr Healey had previously been told that he might expect a pension amounting to approximately £7,948 per annum.

8. On 17th February 2000 new independent trustees (Pitmans) were appointed for the Scheme.  Pitmans have investigated the possibility of legal action against various parties, in respect of the payment out of the Scheme of the £199,900.   Pitmans have obtained advice from counsel as to the prospects of success of any possible claim.

9. Pitmans say that they have not been able to find any evidence that Fenchurch were in any way culpable for the payment of the £199,900 to the Company.  Counsel advised against bringing any claim against Fenchurch.

10. In respect of a claim against the Trustees, Pitmans submit that the Trustees are protected from liability by the terms of the Scheme deed, unless they have been guilty of fraud or dishonesty.  Pitmans say that they have not been able to find any evidence of fraud and dishonesty.  My predecessor, in his determination, found that there had been “a lack of good faith” on the part of the Trustees, but did not find evidence of dishonesty or fraud.  Pitmans say that without such evidence no claim could successfully be brought against the Trustees.

11. Pitmans have also considered bringing a claim against the Inland Revenue in respect of the tax paid on the £199,900 paid to the Company.  Pitmans state that they have received advice from Counsel that such a claim would have no reasonable prospect of success.

12. For these reasons, Pitmans claim that they have explored all the actions which might be brought in respect of the Scheme, the money paid out from it, and the duties owed to it. Pitmans have received advice that none of the potential actions have good prospects of making any significant recovery.  Pitmans have therefore decided that the costs and risks of such an action would outweigh any possible benefits.

CONCLUSIONS

13. The Trustees failed to obtain repayment of the £199,900 before the company was wound up.  My predecessor’s decision which required the £199,900 to be repaid was made in October 1998, the Company being placed into liquidation on 4th November 1999.  Under the mechanism set out by my predecessor, the requirement to recover the £199,900 did not arise until the Scheme had been wound up. The winding-up process had begun but was not completed when the company was placed into liquidation. The evidence does not suggest that the Trustees unduly delayed the winding-up process.   

14. Pitmans are concerned that Sun Life may have made the 1991/1992 actuarial valuation on a wrong and negligent basis.  However, claims in respect of negligence must be made within 6 years of the negligence, or the date at which the negligence could or should have been discovered (see the Limitation Act 1980).  The possibility that the 1991/1992 valuation was negligent was raised by Fenchurch as early as 29th January 1993, so that the claim against Sun Life is statute barred.  

15. The Company was obliged to repay the £199,900 paid out by the Scheme.  However, the Company is now in liquidation, and there seem to be insufficient assets to satisfy its secured creditors.  There will, therefore, not be any money to pay to the Scheme and any claim would be futile in that it would not result in any significant recovery.

16. I find that there is very little that I can do in this case to assist Mr Healey. The deficit in the Scheme, which is the cause of Mr Healey’s reduced pension, is not something that I am able to rectify.  

17. The matters which led to the deficit developing occurred some time ago, and have been the subject of a previous determination. Unfortunately, the Company, which was then ordered to pay back the money it had received from the Scheme, did not do so before going into liquidation.  The insolvency of the Company cannot, however, affix the liability for the deficit anywhere other than where it belongs, i.e. with the Company.  Any determination of mine against the Company, or any action brought against the Company by Pitmans, would not result in any significant recovery of funds, and would therefore be futile.

18. There is insufficient evidence to support a finding that Fenchurch, or the former Trustees, or Sun Life are responsible for the deficit in the Scheme.  I have not seen an actuarial report which would show that the valuation by Sun Life in 1991/92 was negligent.  I have not seen any evidence that Fenchurch or the Trustees acted in such a way that they should be held liable for the deficit.  In addition, I find that there are good legal defences which Sun Life and the former Trustees could rely upon in respect of any claim. 

19. I find that Pitmans have acted appropriately in deciding not to pursue any claims.  There is no evidence that any such claims would succeed, and, in fact, advice has been obtained that they would not succeed.  In the circumstances, the claims would be likely to fail and would further deplete the Scheme’s resources, and Pitmans are right not to pursue them.  

20. Accordingly, Mr Healey’s complaint against the current Respondents is not upheld.

DAVID LAVERICK

Pensions Ombudsman

16 September 2004
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