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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr E R Hewett

Scheme
:
Peacock & Archer Limited Executive Pension Scheme

Trustees
:
Mr B W Peacock, Mr A B Archer, Mr G A Porter and Mr C R Graham

MATTERS TO BE DETERMINED 

1. Mr Hewett is aggrieved by the failure of the Trustees to purchase an annuity for his benefits from the Scheme in 1996.  This, he alleges, has resulted in a shortfall in his pension because the fund for his benefits has decreased in amount, as compared with 1996, owing to the ailing fortunes of Peacock & Archer Limited (the Principal Company) to which loans had been made from the Scheme.

2. During the course of written submissions to me, well after the complaint arose, the Trustees asserted that Mr Hewett was in fact not a member of the Scheme at all within the meaning of the Rules of the Scheme and that the Trustees had, therefore, no obligation to continue paying him a pension.  The Trustees stated that, “On the face of it, the Trustees have a duty to recover all monies paid to Mr Hewett, together with an amount representing interest thereon”.  Since then the Trustees have told me that they were not minded to pursue Mr Hewett for the recovery of monies paid to him.

3. On 17 August 2004, Mr Hewett died.  Mr Hewett’s widow, Mrs B M Hewett, is continuing the complaint on her late husband’s behalf, as legal personal representative and executor of his estate.

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.  I note at this stage that as the law presently stands I cannot accept a complaint or reference from Trustees where the capacity of the Respondent is that of a member, or someone claiming to be a member of a scheme.  However I can adjudicate on a claim brought by someone claiming to be entitled to benefit from the scheme. 

KEY FACTS

5. Mr Hewett commenced his relevant employment in 1979 and retired on 22 February 1991, at the age 60.  There were factual disputes as to which company was the employer of Mr Hewett and whether or not he was a member of the Scheme.  As to the former dispute, the parties now accept that Mr Hewett was employed by a company called P & A Hydraulics Limited, a subsidiary of Peacock & Archer Limited, which owned 85% of the share holding with Mr Hewett holding the remaining 15%.  Company accounts show that Peacock & Archer Limited made payments to the Scheme as contributions for the benefit of Mr Hewett.

6. The Scheme is a small self-administered scheme established by a Deed of Establishment dated 24 September 1979 between Peacock & Archer Limited and the appointed Trustees of the Scheme at the time.  Mr Hewett became a member of the Scheme on the establishment of the Scheme.  The Deed of Establishment recites that:

“(A) The Principal Company is empowered and has resolved to establish and maintain a retirement benefits scheme with the object of providing relevant benefits…for employees of the Principal Company and such of its subsidiary and associated companies as may hereafter participate in the scheme and for dependants of those employees.

(B)…

(C) It is intended that the said relevant benefits shall be payable out of a fund established for that purpose (hereinafter called the “Fund”) and the Fund shall be maintained by:

(1) Contributions to be made by the Participating Companies

(2) Any contributions made by employees of the Participating Companies who are admitted to membership of the Scheme (hereinafter called “Members”)

…

(E) The establishment of the Scheme and the main provisions thereof have been or will be made known to all persons eligible for membership.

1. … “Participating Companies” means:-

(a) the Principal Company and 

(b) any company which executes a Deed of Adherence to observe and perform the provisions of the Scheme being either:- 

(i) a subsidiary of the Principal Company or

(ii) an associated company of the Principal Company approved by the Inland Revenue for participation in the Scheme




…

5. The Definitive Deed and the Rules shall be drawn in such a way as (inter alia) to: 

(a) enable the Scheme
 to be treated as an exempt approved scheme for the purposes of Chapter II of Part II of the Finance Act 1970”

7. The Definitive Trust Deed, containing the Rules of the Scheme, is dated 9 June 1982.

8. Under Rule 1 of the Scheme, “Fund Reserve” is defined as:

“in relation to a member or withdrawing member such appropriate part of the Fund as shall be certified by the Actuary.” 

9. Under the heading of “Winding-up of the Fund”, Rule 2.5.1 of the Scheme states that:

“On whichever shall first occur of the following dates:-

(a) the date at which the Principal Company shall determine that the Trust shall be wound up

(b) the date of the passing of a Resolution for the voluntary winding-up of the Principal Company

(c) the date of the making of a Order for the compulsory winding-up of the Principal Company

…

the trust shall be wound-up and the assets comprised in the Fund applied as provided in this sub-section of the Rules.”

10. The salient Rules of the Scheme in relation to retirement benefits are set out in Rules 4.1.5 and 4.1.6.  The material parts state:

“Application of member’s Fund Reserve

4.1.5 (1) On retirement of a member there shall be provided the benefits conforming to those specified in the schedule of target benefits in respect of him to the extent permitted by the Fund Reserve …

4.1.6 (1) Subject to the provisions of paragraph (2) of this Rule in relation to any benefits to be provided as members pension the Trustees shall either

(a) within five years or

(b) before expiry of the term certain elected by the member in accordance with Rule 3.1.9(3) if the term certain is less than five years

(c) on retirement if no term certain is elected by the member in accordance with Rule 3.1.9(3)

and in relation to any benefits to be provided as reversionary pensions either at that time or at the time of his subsequent death secure the same by effecting with an insurance company a non-commutable single premium annuity policy for such pension such policy to be in the name of and payable to the Trustees.

(2) if the Trustees so determine paragraph (1) hereof shall not apply and monies may be retained in the Fund for the provision of any increase on pensions after coming into payment referred to in paragraph (2) of Rule 4.1.5 save and except that members pension or reversionary pensions referred to in paragraph (1) hereof shall include any increases on pensions granted to the time when such pensions are secured by effecting an annuity policy and any increases subsequently granted on pensions shall be secured in like manner at the time they are granted.”

11. On 14 February 1991, Mr Hewett was informed by the administrator of the Scheme  that his benefits would be either a maximum pension of £24,610 per annum or a maximum tax-free cash sum of £18,460 plus a reduced pension of £23,240 per annum.  There was an additional provision for a Widow’s Death in Retirement Pension benefit of two-thirds and the pensions in payment were stated to escalate at “about” 6% per annum.  The amounts quoted were further stated to be subject to confirmation of the data provided. 

12. On his retirement on 22 February 1991, the Trustees did not purchase an annuity for Mr Hewett.  The current auditor to the Scheme has informed me that Mr Hewett received a lump sum payment of £20,000 followed by gross pension payments per annum of £20,032.65 for 1992/93, £27,191/04 for 1993/94, £27,734.88 for 1994/95 and £27,808.32 for 1995/96, with the same amount being paid thereafter up to the date of his death, 17 August 2004. 

13. On 1 July 1991 and 13 July 1991, the Trustees loaned £100,000 and £200,000, respectively, to Peacock & Archer Limited.  Both of these loans were for 6-year periods, the terms expiring on 30 June 1997 and 12 July 1998, respectively.  The Trustees have told me that further loans were made to Peacock & Archer at later unspecified dates.  

14. By Deed dated 22 May 1992, Mr Graham was appointed as the Pensioneer Trustee of the Scheme (the “Pensioneer Trustee”).  He joined Mr Peacock and Mr Archer who were already Trustees of the Scheme.

15. By a Deed of Amendment dated 6 July 1994, the terms of the Definitive Trust Deed were amended by the addition of a Schedule as follows:

“SCHEDULE 2

MODEL RULES FOR SMALL SELF ADMINISTERED PENSION SCHEMES

…

4. 
The Trustees in that capacity shall not directly or indirectly lend money:

…

(b)
to an Employer or Company associated with an Employer unless the loan is:

(i) utilised for the purpose of the borrower’s business, and

(ii)    for a fixed term, and

(iii)    at a commercial rate of interest, and

(iv)    evidenced by an agreement in writing which contains all the conditions on which it is made and, in particular, the provisions specified in paragraph c. below;

(c)  the provisions specified in this paragraph are that the lending shall be repaid immediately if:

 …

(iv)
the money is required to enable the Trustees to pay benefits which have already become due under the Scheme.”

16. As at 1995, the members of the Scheme were Mr Peacock, Mr Archer, Mr Porter and Mr Hewett.  Minutes of a Trustees Meeting held on 23 March 1995 state that a decision was reached to secure Mr Peacock’s beneficial interest in the Scheme by earmarking an amount of £310,000 of the Scheme’s fund for his exclusive benefit.  A separate bank account was to be set up by the Trustees for Mr Peacock’s benefit where after he would have no further beneficial interest in the other assets of the Scheme.  The minutes further stated that:

“The Trustees would to seek to obtain Eric Hewett’s agreement to allocating a sum of £250,000 for purchasing an immediate annuity for him.  [A financial adviser] would obtain details of the kind of benefit that such a sum could provide.  Since the Trustees would not have enough cash it was agreed that they would borrow the money, giving a charge to the lender over the Leek property as security.  Since the rental income achieved by the property was, pro rata, considerably in excess of the interest the Trustees would have to pay on the borrowing, it made better sense to borrow rather than to sell some of the property to finance the allocation.”

17. By Deed dated 29 March 1995, Mr Porter was appointed as an additional Trustee of the Scheme.

18. A letter from the financial adviser to Pensioneer Trustee, dated 6 April 1995, quoted figures for possible annuities based on the sum of £250,000 (the “Notional Fund”) allocated to Mr Hewett.  This information was relayed to Mr Hewett by a letter dated 24 April 1995 in which the Pensioneer Trustee stated that the Trustees had agreed to allocate the sum of £250,000 representing his total beneficial interests under the Scheme and that the purchase of the annuity was completely dependant on whether and when the Trustees could raise the sum of £250,000 by way of mortgage.  On 1 May 1995, Mr Hewett confirmed his agreement of the Trustees’ proposal and that he wished to take up the option of a fixed level annuity of £25,945 per annum with a 50% widow’s death in retirement pension.  In the event, no annuity was purchased for Mr Hewett.

19. On 12 February 1998, Peacock & Archer Limited entered into liquidation.

20. On 12 March 2001, a consulting actuary (the “Scheme Actuary”) carried out an Actuarial Review of the Scheme as at 30 September 2000.  The following are extracts from the Actuarial Review:

“2. MEMBERSHIP

There were three members in receipt of pension at the Valuation Date.  Previously, there was a fourth member, Mr B W Peacock, in receipt of a pension.  An annuity was purchased on 26 September 2000 to provide his pension so his benefits are no longer a liability on the Scheme assets.

The pensioner details on the Valuation Date are given below.  The revenue maximum pension is at the date of retirement.

Name  
Date of Birth   
Revenue 
Actual  
Retirement 

Maximum 
Pension in 
Date


Pension
payment




_______________________________________________________________

Mr G Porter
30/06/39
£26,667
£23,544
01/08/00

Mr A R Archer
11/02/37
£32,415
£28,000
15/09/97

Mr E R Hewett
22/02/32
      -
£26,000
22/09/91

_______________________________________________________________

Mr G Porter received his cash free sum of £60,000 on 3 February 2000 and his pension commenced on 1 August 2000.

…

5. EXISTING ASSETS

The Pensioneer Trustee has informed me that the market value of the assets at the Valuation Date was £1,391,298.  However, this includes a loan to the Company of £400,000 plus accrued interest.  In the Valuation, as in the previous Valuation, I have assumed that most of these moneys will not be recoverable.  I have also been informed that a fine of £40,000 is due to the Revenue, so I have reduced the amount available to the three existing members to £910,000.

6. ACTUARIAL ASSUMPTIONS

The Revenue normally require that the assets will be sufficient to purchase an annuity on the open market for pensions in payment with a margin of 10% either way.  I have assumed that annuities can be purchased based on a rate of return of 4.5% per annum. …

7. RESULTS OF THE VALUATION

After taking into consideration the details outlined overleaf with regard to both the fund and membership, the position in respect of accrued benefits as at the Valuation Date is given below.  I have allowed for spouse’s benefits and increases in payment where the assets are sufficient.


Assets
Spouse’s 
Increases
Discounted

  Benefit
in Payment
    Value


    £



   £

Mr Porter
345,406
67%
nil
345,406

Mr Archer
398,135
67%
0.5%
398,135

Mr Hewett
166,459
nil
nil
251,264

It can be seen that there is insufficient assets to continue to provide Mr Hewett with his existing pension should his life expectancy follow the actuarial tables.  The pension, which will have a discounted value equal to his assets, is £17,250 per annum.  It should be pointed out that the shortfall is partly due to the likely loss of the loan to the Company which, occurred after the commencement of Mr Hewett’s pension.”

21. On 28 March 2001, the Pensioneer Trustee wrote to Mr Hewett informing him that his share of the fund had reduced to £166,459, that it had become impossible to support the annual pension payments he had been receiving and the Scheme Actuary had recommended that his annual pension payment be reduced to £17,250, without any provision for a widow’s pension.

22. On 10 April 2001, Mr Hewett obtained the help and assistance of the Pensions Advisory Service (OPAS).  In an undated reply to an OPAS enquiry letter dated 21 May 2001, the Scheme Actuary said that the Scheme’s accounts as at 30 September 1997 stated that the loans to Peacock & Archer Limited plus interest amounting to £488,000 might not be repaid.  The loans were 30% of the total assets allocated to the members other than Mr Peacock and it followed that all benefits would be reduced by this amount.  This meant that Mr Hewett’s pension should have been reduced to £18,200 per annum.  The reduction had not taken place and so the reduction needed was greater and, therefore, he had recommended £17,250 per annum.  If allowance were made for a widow’s pension then the amount payable would be lower.  This was, in some ways, academic, as if Mr Hewett predeceased his wife, then the assets available would provide a widow’s pension, which would not be far short of his pension, assuming she was of a similar age.  If he became a widower, then a widow’s pension will not be needed.  However, it would be relevant if the regulations continue to require that an annuity must be purchased when Mr Hewett is aged 75.  On 1 April 1995, Mr Hewett’s Notional Fund was valued at £250,000.  This decreased to £237,000 on 30 September 1997, £207,000 on 30 September 1998, and £166,000 on 30 September 2000.  The drop from 1997 to 1998 was partly because of the writing-off of the outstanding loan interest. 

23. The Pensioneer Trustee has told me that the £40,000 fine mentioned in the Actuarial Review described in paragraph 20 was subsequently withdrawn by the Inland Revenue, which accepted that the loans were properly made to Peacock & Archer Limited at times when it was not in any form of trading difficulties, i.e. the loans were not made to an ailing employer.

24. Following further investigation and discussion with OPAS, the Trustees accepted that Mr Hewett’s retirement benefits ought to have been secured for him by the purchase of an annuity policy at a date not later than 21 February 1996, in accordance with Rule 4.1.6.(1)(a) of the Scheme.  No application was made by the Trustees to amend the Rules of the Scheme in the time period required by the Inland Revenue that would have allowed the purchase of annuity policies to be deferred to a latest date of a member’s 75th birthday.  Consequently, Rule 4.1.6. remains extant.

25. On 24 August 2004, the Scheme Actuary carried out an Actuarial Review of the Scheme as at 30 September 2003.  The following are extracts from the Actuarial Review:

“2. MEMBERSHIP
I am aware that there is a dispute concerning the pension of Mr Hewett.  It is inappropriate for me to comment on this in this report.  However, I do need to consider the actuarial outcome of any settlement.  Mr Hewett received a pension at the level shown below [£26,900 per annum] from the as at date of this valuation until his death on 19 [sic] August 2004.  I have taken the view that this pension will not be paid back to the Scheme even though there is a case to be made for repayment.

Mrs Hewett, the widow of Mr Hewett, is expecting a pension of 50% of her husband’s pension.  The Trustees are disinclined to pay this pension and take the view that legally they cannot do so even if they wished to.  I have made no reserve for a widow’s pension for Mrs Hewett.

…

5. EXISTING ASSETS

The Pensioneer Trustee has informed me that the market value of the assets at the Valuation Date was £907,577. 

6 ACTUARIAL ASSUMPTIONS

… I have assumed that annuities can be purchased based on a return of 2.0% per annum. …

8. ACTUARIAL ASSUMPTIONS

After taking into consideration the details outlined overleaf with regard to both the fund and the membership, the position in respect of the accrued benefits as at the Valuation Date is given below.  The liability for Mr Hewett is the discounted value of the pension he received prior to his death.


Discounted Value


£

Mr Porter
417,977

Mr Archer
468,893

Mr Hewett
  26,900


913,770

There is a small deficit of £6,193.  The regulations will allow pensions to be 10% greater than the cost of an annuity.  It should be in order for the Trustees to give the members an increase of 10%, provided they are confident that the settlement with Mrs Hewett will be along the lines I have assumed.”

SUBMISSIONS

26. Mr Hewlett submitted that the Trustees should have purchased an annuity for his benefits in 1996 and that his fund should not have been reduced by the unpaid loans made to the Principal Employer.

27. The Trustees submitted that Mr Hewlett was never a member of the Scheme because he was employed by P & A Hydraulics Limited and not by the Principal Employer.

28. The Trustees submit that:

28.1 the Trustees were not minded to pursue the recovery of any monies paid to Mr Hewett;

28.2 the Trustees accept that Mr Hewett should be treated as having been a member of the Scheme;

28.3 investigation has established that Mr Hewett’s Final Remuneration at the date of his retirement was £35,363 and, thus, his maximum approvable benefits were either a pension of £23,575 or a tax-free cash sum of £18,566 and a residual pension of £22,028;

28.4 Mr Hewett was given benefits in excess Inland Revenue limits by the administrator of the Scheme apparently without any regard to the contributions made on his behalf and without the knowledge of the Trustees;

28.5 the Scheme Actuary should be instructed to re-calculate Mr Hewett’s share of the fund of the Scheme as at the time of his retirement based upon the contributions made on his behalf and should further calculate what residual fund there is now, taking into account the excessive benefits paid in the past to Mr Hewett; and

28.6 whilst the winding-up of the Scheme is likely to take years given the nature of the Scheme’s investments, it is likely, however, that the Trustees would be able to finance the outright purchase of Mrs Hewett’s Widow’s Death in Retirement Pension on receipt of the Scheme Actuary’s advice.

29. Mrs Hewlett’s solicitor submits that it would not be wrong to purchase for Mr Hewett (or to all intents and purposes, Mrs Hewett) an annuity at the same level as could have been purchased in 1996 and, although the other members of the Scheme could be adversely affected, it is plain that those other members are the very trustees who failed in their duty to purchase an annuity for Mr Hewett at that time.

CONCLUSIONS

30. I make the following findings of fact:

(i) Mr Hewett was promised a pension at the time of his employment.

(ii) From the date he was employed until well after his retirement, Mr Hewett was treated at all times as a member of the Scheme.

(iii) Contributions were made to the Scheme by the Principal Company on Mr Hewett’s behalf.

(iv) Both the Principal Company and Trustees considered Mr Hewett to be a member of the Scheme.

(v) Mr Hewett retired with the understanding that he had a pension secured by the Scheme.

31. Where both parties to a transaction act on an assumed state of facts or law, the assumption being shared by both or acquiesced in by the other, an estoppel by convention may arise. The parties are then precluded from denying the truth of that assumption if it would be unjust or unconscionable to allow them (or one of them) to go back on it, see Amalgamated Investment & Property Co Ltd v Texas Commerce International Bank Ltd [1982] QB 84 and, more recently, Baird Textile Holdings Ltd v Marks & Spencer Plc [2002] 1 All ER (Comm) 737.

32. There was a shared assumption on the part of the Trustees, Mr Hewett and the Principal Company that Mr Hewett was a member of the Scheme and all the parties conducted themselves for many years on the basis of this assumption.

33. Mr Hewett would be considered a member of the Scheme in every sense but for the fact that his employer company failed to execute a Deed of Adherence. It has been held in Wells v Minister of Housing and Local Government [1967] 1 WLR 1000 and in subsequent cases (see Lever Finance Ltd v Westminster City London Borough Council [1970] 3 WLR 732) that where a person's authority is lacking only by reason of a failure to comply with a statutory procedural or formal requirement for its conferral, then that person and his principal may be estopped from denying his possession of the relevant authority.  In the words of Lord Denning MR: 

"I take the law to be that defect in procedure can be cured, and an irregularity can be waived, even by a public authority, so as to render valid that which would otherwise be invalid" [page 1007].

34. Applying these principles set out in the above paragraph (which I recognise come from the field of public law) to the field of trusts, the fact that everything has been done to secure benefits for Mr Hewett as a member of the Scheme save the execution of a Deed of Adherence should not affect the Trustee's capacity to treat Mr Hewett as a member of the Scheme.  If (as I have found) the Trustees were bound by an estoppel by convention, the Trustees should not be allowed to rely on the fact that no Deed of Adherence was executed as a defence to the estoppel.

35. I consider that the Trustees are estopped from denying the commonly held assumption that Mr Hewett was a member of the Scheme. It would be unfair and unconscionable for one party (the Trustees) to resile from the agreed assumption. The effect of allowing them to do so would be that Mr Hewett would lose his pension and have to repay his past pension payments.  I consider that the Trustees are bound by estoppel of convention to treat Mr Hewett as a member of the Scheme.

36. The Trustees’ failure to purchase Mr Hewett an annuity not later than 21 February 1996 in accordance with Rule 4.1.6.(1)(a) of the Scheme was maladministration.  

37. While I see force in the argument that the Trustees should have purchased an annuity for Mr Hewett in 1996, I am conscious that requiring such expenditure now is likely adversely to affect the benefits of the other members of the Scheme.  Again I find assistance from Amalgamated Investment & Property Co. Ltd where Lord Denning stated that once a Court finds there to be an estoppel by convention, "the courts will give the other [party] such remedy as the equity of the case demands" [page 122].

38. My direction therefore is that the Trustees should be required to provide a pension to Mr Hewett (and, thus, Mrs Hewett) with what remains of his Notional Fund.  That may leave Mr Hewett (and, thus, Mrs Hewett) with a shortfall between what he will receive as a result of the direction and the pension he could have expected.  That is regrettable but has not come about as a result of any fraud or wilful default on the part of the Trustees and I cannot therefore see a reason to expect them personally to fund that shortfall.  I do not accept the Trustees’ assertion that Mr Hewett’s fund should be recalculated.  A sum of £250,000 was nominally allocated, but not earmarked, by the Trustees at the Meeting of 23 March 1995 for the provision of Mr Hewett’s benefits and that promise should be kept.  If Mr Hewett’s benefits were provided without regard to the contributions paid to the Scheme on his behalf, that is a matter for the Trustees to take up with the administrator of the Scheme.  My direction takes into account that Mr Hewett’s maximum pension benefits (and, thus, Mrs Hewett’s Widow’s Death in Retirement Pension) may not have been properly calculated at Mr Hewett’s date of retirement.

39. My decision is also that Mr Hewett’s Notional Fund should have been reduced by one-third of the irrecoverable lost loans and interest made by the Trustees to Peacock & Archer Limited.  This decision is based on the fact that the loans were not improperly made and that the liability was not improperly spread between the three relevant members of the Scheme, including Mr Hewett.  The change to the Rules dated 6 July 1994, as detailed in paragraph 15 above, clearly reflected the Inland Revenue’s disapproval of lending scheme monies which might be required for securing pensioners benefits, but that Rule change post-dated the loans that were made by the Trustees.

40. I observe that the information provided to the Consulting Actuary about Mr Hewett’s payment of pension was not properly provided, i.e. the amounts of pension paid to Mr Hewett were understated to the Scheme Actuary (see the current auditor’s advice in paragraph 12 above). 

41. I observe also that in accordance with Rule 2.5.1, the Scheme should have been wound up, at the latest, on 12 February 1998 when the Principal Company, Peacock & Archer Limited entered into liquidation.

42. The failures identified in the two paragraphs above constitute additional maladministration on the part of the Trustees.

DIRECTIONS

43. I direct that the Trustees shall:

43.1 forthwith, commence with the winding up of the Scheme;

43.2 provide the Scheme Actuary with a copy of this Determination and instruct the Scheme Actuary to determine the value of Mr Hewett’s Notional Fund at the date of his death, 17 August 2004, and to indicate an appropriate level of a temporary Widow’s Death in Retirement Pension that now can be paid to Mrs Hewett, with pension payments backdated to 17 August 2004;

43.3 provide the Scheme Actuary with any additional information that the Scheme Actuary may require with regard to 43.2. above, in particular, evidence of any revised maximum amount of Widow’s Death in Retirement Pension that could be paid to Mrs Hewett as at 17 August 2004, together the actual amounts of benefits paid to Mr Hewett up to the same date;

43.4 on receipt of the Scheme Actuary’s advice of the value of Mr Hewett’s Notional Fund after additionally taking into account any payments of the temporary Widow’s Death in Retirement Pension to be made to Mrs Hewett, as in 43.2 above, obtain quotations from suitably approved pension providers for the Widow’s Death in Retirement Pension that can be provided to Mrs Hewett based upon the remaining Notional Fund with due regard to the Inland Revenue maxima that apply to the Widow’s Death in Retirement Pension; and

43.5 as soon as practical thereafter, purchase Mrs Hewett’s Widow’s Death in Retirement Pension with the appropriate pension provider.

DAVID LAVERICK

Pensions Ombudsman

20 December 2005
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