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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R W Farr

Employer
:
Stevenage Borough Council (Stevenage)

Scheme
:
Local Government Pension Scheme

Manager
:
Department of Transport, Local Government and the Regions (DTLR)

Regulations
:
The Local Government Superannuation Regulations 1986 (as amended to the date of Mr Farr’s retirement)

Amending Regulations
:
The Local Government Superannuation Regulations (Remuneration) Regulations 1992

THE COMPLAINT (dated 21 December 2001)

1. Mr Farr complained of maladministration on the part of Stevenage and the DTLR in the calculation of his pensionable remuneration for the purposes of his retirement benefits from the Scheme, thereby causing him injustice and financial loss.

MATERIAL FACTS

2. Mr Farr was employed by Stevenage and was a member of the Scheme.  His duties necessitated the use of a car which had been provided by Stevenage by means of a leasing arrangement.  On 7 December 1992 he was made redundant.  However, because of his age Mr Farr was eligible to take early retirement under the Scheme and this he elected to do.

3. In March 1993 his health failed and he was admitted a hospital in Welwyn Garden City.  He subsequently lost touch with his colleagues at Stevenage.  In late 2000 he met some former colleagues and learnt that the value of his leased car could have been included in his earnings for the purpose of calculating his retirement benefits and that if it had been his retirement benefits would have been greater.

4. He wrote to Stevenage about the matter and subsequently went through both stages of the Internal Disputes Resolution (IDR) procedure, but without success.  The second stage of his appeal under IDR was to the Secretary of State for the DTLR who decided that Mr Farr had not pursued his claim with sufficient diligence.

5. When Mr Farr was made redundant and retired the provisions of the Scheme were governed by the Regulations.  Under the Regulations the calculation of retirement benefits from the Scheme depended, among other things, on a member’s “remuneration” and “pensionable remuneration”.  These terms are defined in the Regulations.

6. The definition of “remuneration” in Schedule 1 of the Regulations identifies those emoluments which are pensionable.  These include:

 “all the salary, wages, fees, poundage and other payments paid or made to an employee as such for his own use and the money value of any apartments, rations or other allowances in kind appertaining to his employment”.

7. Some items are specifically excluded, namely non-contractual overtime, allowances for office accommodation and clerical assistance, travelling and subsistence allowances and other expenses incurred by employees for the purposes of their employment and payments to departing employees in lieu of holiday pay and notice.

8. Excluding special situations, Regulation E22 defines a person’s “pensionable remuneration” as the:

 “remuneration for so much of the relevant period as he is entitled to reckon as reckonable service in relation to that employment”.

In most cases the “relevant period” is the year immediately prior to retirement, the preceding year or the year before, in which the person’s “remuneration” was greatest.  Thus “pensionable remuneration” is the final earnings figure from which a member’s retirement benefits are actually calculated.

9. Regulation N1 gives the relevant body (in this case Stevenage) power to decide:

 “... questions concerning the rights or liabilities under these regulations ... in the first instance ...”.

Regulation N2.(2) of the Regulations effectively imposes certain restrictions as to time on decisions as to:

 “... which of [a member’s] emoluments are remuneration on which contributions are payable”.

In particular such decisions must be made as soon as is reasonably practicable after a change in relation to the employment concerned.  Regulation N7 provides that the body concerned should:

 “As soon as is reasonably practicable after deciding any question ... send a written notification of their decision to every person whose rights or liabilities the question concerns.”.

10. Regulation N8 empowers the Secretary of State for the DTLR to determine appeals in relation to such decisions and describes his determination as “final”.

11. The Amending Regulations came into force on 1 January 1993 and specifically excluded the value of a leased car from remuneration.  However they also recognised that where a person had paid contributions in respect of a period including 31 December 1992 on remuneration which included the value of a car, then (subject to certain limitations as to time) the value of the car should have been included in remuneration for the purposes of the Regulations.  In addition the Amending Regulations provided that appeals to the Secretary of State for the DTLR on the matter of the inclusion of the value of cars could not be made after 31 March 1993.

12. Mr Farr left Stevenage before 31 December 1992 with the result that the Amending Regulations do not apply to him.

13. In its response Stevenage explained that from the inception of its leased car scheme in the late 1980s it had decided not to treat the value of a leased car as pensionable and had not told the members.   Similarly, it had not notified members of the Amending Regulations, their significance or their right of appeal.

CONCLUSIONS

14. Regulation N1 provides that Stevenage can, in the first instance, decide questions as to rights or liabilities under the Regulations.  This does not purport to give it an unfettered discretion as to those rights or liabilities nor could it effectively exclude the jurisdiction of the courts or that conferred by statute on me.  In my judgment the value of a leased car did fall within the definition of “remuneration” in the Regulations (see paragraph 6) and, however inconvenient or potentially anomalous the result, its exclusion was incorrect.

15. Having decided the matter, and whether or not correctly, Stevenage ought as required by Regulation N7 to have notified Mr Farr of the decision, its reasons for it and the consequences and at the same time drawn his attention to the right of appeal.  This should have been done as soon as was reasonably practicable after making the decision.  Stevenage has admitted that employees, including Mr Farr, were intentionally not notified of it.  This deliberate failure amounts to maladministration by Stevenage.

16. The consequence of the failure was that Mr Farr, not knowing that the decision had been made, did not appeal against it.  Had he done so, the appeal should have been upheld and the value of his leased car would have been taken into account for the purposes of his retirement benefits.

17. In the light of the reasons given above I uphold the complaint of maladministration against Stevenage.  It was responsible for the decision to exclude the leased car value and, under the Regulations, was responsible for notifying its decision and the consequences.  I issue a direction to redress the injustice caused by that maladministration.

18. I have reservations about the reasoning set out by DTLR in responding to Mr Farr’s complaint but that is not itself the cause of the injustice about which Mr Farr complains.

DIRECTIONS

19. Within four weeks of the date of this Determination Stevenage shall make a lump sum payment to Mr Farr.  The lump sum shall be equal in value to the additional retirement benefits which would have become payable to Mr Farr had the value of his leased car as a benefit in kind been added to his remuneration for the purpose of calculating his retirement benefits.  Interest shall be calculated on a daily basis from 7 December 1992 to the date of actual payment at the base rate quoted from time to time by the reference banks.
20. I would normally order a deduction to be made from the resultant amount equal to the additional contributions Mr Farr would have paid to the Scheme, excluding interest, had the value of his leased car as a benefit in kind not been improperly excluded from his remuneration.  However, in view of the inconvenience to which Mr Farr has been put as a result of the maladministration by Stevenage, I have decided not to make such an order.
DAVID LAVERICK

Pensions Ombudsman

2 August 2002
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