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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr G Battersby

Scheme
:
Chesterton QRS Pension Plan (the Plan)

Employer
:
Chesterton QRS Limited

Trustees 
:
The Trustees of the Chesterton QRS Pension Plan

THE COMPLAINT and DISPUTE (dated 29 January 2001)
1. Mr Battersby’s complaint and dispute centres upon the correct interpretation of rule 3.8.1 of the Plan, set out below.  He contends that he falls within that rule and that he is therefore entitled to a preserved pension payable from his 50th birthday.  Chesterton plc and the Trustees do not agree.

2. Mr Battersby’s complaint and dispute was expressed to be against Chesterton plc.  Mr Battersby was not employed by Chesterton plc, nor was Chesterton plc the principal employer under the Plan.  Mr Battersby was in fact employed by Chesterton QRS Limited which is the principal employer under the Plan.  However, as Chesterton QRS Limited is part of Chesterton plc and in the light of my findings below I have not suggested any formal amendment of the complaint and dispute.  Mr Battersby has however extended his complaint and dispute, originally made only against Chesterton plc, to include the Trustees of the Plan.

BACKGROUND

3. Mr Battersby was employed by British Gas.  He then became an employee of British Gas Properties Facilities Management Limited (BGPFM) a subsidiary of British Gas.  BGPFM had contracts with British Gas for facilities management services.  In February 1996 BGPFM was acquired by Chesterton QRS Limited, part of Chesterton plc.  At the same time the facilities management contracts (between British Gas and BGPFM) were amended by supplemental contracts.  Mr Battersby became an employee of Chesterton QRS Limited and he joined the Plan with effect from 1 February 1996.  The Plan provided identical benefits to those provided by the British Gas pension scheme.

4. Subsequently British Gas split into Centrica and Transco.  The original and supplemental contracts (by then between British Gas and Chesterton QRS) Limited were amended.  In early 1999 following re-tendering several of the facilities management contracts between Centrica and Chesterton QRS Limited were awarded to Amey Facilities Management Limited (Amey).  As a result, Chesterton QRS Limited employees who worked on those contracts had their employment transferred by way of the Transfer of Undertakings (Protection of Employment) Regulations 1981 (TUPE) to Amey.  Mr Battersby’s contract of employment with Chesterton QRS Limited was transferred to Amey on 1 April 1999 and with effect from 31 March 1999 he became a deferred member of the Plan.

5. Mr Battersby was born on 13 July 1952.  Therefore at the time his employment was transferred to Amey he was aged 46 years.

6. The dispute centres upon rule 3.8 which reads as follows:

“3.8
If a member’s Pensionable Service ends before:

3.8.1 his 50th birthday in the case of a Member aged 45 or over who is required by the Employer to leave Service because of redundancy or reorganisation, or

3.8.2 his 65th birthday in the case of a Member aged 60 or over at the date his Pensionable Service ends, or

3.8.3 his 60th birthday in any other case

and he does not receive an early retirement pension he will be entitled to a preserved pension payable from his Preserved Pension Date if

3.8.4 he has completed at least 2 years’ Qualifying Service, or

3.8.5 a transfer payment has been accepted from his Personal Pension.”

7. The relevant part of rule 32.5 defines Preserved Pension Date as:

“(1) in the case of a Member who is required by the Principal Employer to leave Service because of redundancy or reorganisation and who on the date his Service ends is aged 45 or over but under 50, his 50th birthday”

Rule 32.5 further provides:

“Service” means, unless the Rules state otherwise, a Member’s latest or only period of continuous service:

(1) before 17 February 1996, with British Gas, and 

(2) on or after 17 February 1996, with a current or former Employer.”

8. Mr Battersby contends that as a member who left service having attained the age of 45 but not 50 he is, pursuant to rule 3.8.1, entitled to a deferred pension on attaining age 50 years.  The Trustees of the Plan do not agree.  At Stage 2 of the Internal Dispute Resolution (IDR) procedure the Trustees took the view that Mr Battersby would only be entitled to receive a deferred pension from age 50 if he had left service because of redundancy or reorganisation when aged between 45 and 50.  The Trustees did not consider that the transfer of Mr Battersby’s employment to Amey could be considered as redundancy.  The Trustees further said that in order for a reorganisation to have taken place, there must have been a change in the internal structure of the businesses of the group which resulted in the member losing his job.  The Trustees felt that this was a very different situation to that where Mr Battersby’s employment had been transferred to a new employer under TUPE.

9. In the form setting out his complaint (received by me in January 2002), Mr Battersby referred to the acquisition of BGPFM by Chesterton QRS Limited and said that he had been given three options: 

· first, to remain with British Gas; 

· second, to take voluntary redundancy; 

· third, to transfer under TUPE to Chesterton QRS Limited.

10. One of the main reasons Mr Battersby selected the third option was that Chesterton QRS Limited was to set up a pension scheme (the Plan) which would replicate the British Gas pension scheme, of which Mr Battersby had been a member for over 23 years.  Mr Battersby says that at the time of the transfer from BGPFM to Chesterton QRS Limited many of Mr Battersby’s colleagues relied on the provision in the British Gas pension scheme which provided that members over 50 who left employment with British Gas as a result of redundancy or reorganisation could receive an immediate pension and members aged over 45 could draw a deferred pension at age 50.  At the time Mr Battersby was aged under 45 years so could not take advantage of that provision and instead transferred his benefits in the British Gas pension scheme to the Plan.

11. Mr Battersby says the subsequent transfer from Chesterton QRS Limited to Amey was identical to the earlier transfer.  As he was by then over 45 Mr Battersby applied for a deferred pension payable from age 50 but the Trustees declined his request.  Mr Battersby says that if the Plan truly replicated the British Gas pension scheme he would be entitled to a deferred pension on reaching age 50, as his colleagues were entitled on leaving British Gas.  Mr Battersby said that he had not suffered any financial loss as yet but said he had suffered distress and disappointment as a result of what he described as having been misled by Chesterton QRS Limited.

12. Osborne Clark, solicitors acting for Chesterton plc, say that the complaint turns on the interpretation of the words “required” and “reorganisation” in rule 3.8.  Chesterton plc do not consider that the transfer of Mr Battersby’s employment to Amey from Chesterton QRS Limited was, on proper construction, a “reorganisation”.  Chesterton plc say that “reorganisation” means “an internal corporate re-structuring made at the volition of the employer resulting either in staff being redeployed in a different role or in a departure of staff whose jobs may not, on a strict technical interpretation of employment law, be regarded as redundant.” Further, to come within rule 3.8 the member must be “required by the Employer to leave Service by reason of redundancy or reorganisation”.  “Service” is defined as being effectively employment with an employer which participates in the Plan.  Chesterton plc say that Mr Battersby was not required to leave the employment of Chesterton QRS Limited but that his departure arose through the operation of law through the application of TUPE to the transfer of the Centrica facilities management contract to Amey.  Chesterton QRS Limited is said to have had no influence over this process and the loss of the contracts and the resulting TUPE transfer were most unwelcome to Chesterton QRS Limited.  In the circumstances the solicitors submit Chesterton QRS Limited could not be said to have required Mr Battersby to leave its employment by reason of reorganisation.

13. In response Mr Battersby through his union said that when BGPFM was transferred to Chesterton QRS Limited that constituted a “reorganisation” within the meaning of the British Gas pension scheme and on that basis he considered his TUPE transfer from Chesterton QRS Limited to Amey was also a reorganisation.  Mr Battersby also said that he had not been given the option of staying with Chesterton QRS Limited.  His choice had been either transfer to Amey or resign from Chesterton QRS Limited.

14. Mr Battersby extended his complaint and dispute to include the Trustees.  The Trustees said that they agreed with the points made by Chesterton plc and in particular with the interpretation of the word “reorganisation” put forward by Chesterton plc.  In addition, the Trustees pointed out that under rule 32.1, subject to the IDR procedure, the Trustees’ decision on a matter of doubt to do with the Plan is final unless made on an error of fact.  The Trustees do not believe that an error of fact has occurred and consider that Chesterton plc’s and the Trustees’ interpretation of “reorganisation” is correct and the one that should be used in relation to the Plan.  

CONCLUSIONS
15. This dispute and complaint centres upon the meaning and effect of rule 3.8.1.  It is accepted that Mr Battersby was not made redundant.  For his claim to succeed I must find that he was required by Chesterton QRS Limited to leave its service because of reorganisation.   If that was the case, as he was then aged over 45 years and he did not receive an early retirement pension, he would be entitled to a preserved pension payable from his 50th birthday under rules 3.8 and 32.

16. When questions of construction come before the courts, the general rule is that words are to be given their ordinary and natural meaning.  The courts have endorsed a practical and pragmatic approach to the interpretation and construction of pension scheme documents.

17. What happened in Mr Battersby’s case was that Chesterton QRS Limited failed to secure the renewal of its contracts with Centrica.  The decision as to the award of the contracts rested with Centrica and was a matter outside the control of Chesterton QRS Limited.  Chesterton QRS Limited was in fact replaced by Amey to whose employment Mr Battersby transferred under TUPE.

18. Mr Battersby’s employment with Chesterton QRS Limited ended as a result of the operation of TUPE.  TUPE operates to transfer the contracts of employment of those employees whose contracts of employment would otherwise have been terminated.  Mr Battersby became employed by Amey on the same terms and conditions he had enjoyed with Chesterton QRS Limited.  Under TUPE an employee has a right of objection.  Mr Battersby did not object to becoming an employee of Amey but had he done so his contract of employment with Chesterton QRS Limited would have been terminated and not transferred to Amey.

19. To bring himself within rule 3.8.1 Mr Battersby must show that he was required by Chesterton QRS Limited to leave its service because of reorganisation.  In so far as any reorganisation is concerned, it may well be the case that Chesterton QRS Limited was forced to reorganise following the loss of its contracts with Centrica.  However any such reorganisation would have post-dated Mr Battersby’s departure and he could not have been said to have left service because of such a reorganisation.  Mr Battersby left service with Chesterton QRS Limited and his contract of employment was transferred to Amey by operation of TUPE.  I conclude that he did not leave service with Chesterton QRS Limited because of reorganisation.

20. Mr Battersby has asserted that at the time his employment was transferred from British Gas to Chesterton QRS Limited some of his former colleagues then aged over 45 years became entitled on reaching 50 years to the payment of pension in the British Gas pension scheme identical to that under discussion and replicated in the Plan.  I have not investigated whether that was in fact the case.  Mr Battersby’s dispute centres upon the meaning and effect of rule 3.8.1 of the Plan.  In the absence of any binding judicial or quasi judicial interpretation, it is irrelevant for the purposes of Mr Battersby’s complaint if an identical provision has been interpreted elsewhere differently and contrary to what I consider to be the correct meaning and effect.

21. The circumstances of Mr Battersby’s departure from Chesterton QRS Limited were not such as to bring him within rule 3.8.1.  I do not resolve this dispute in his favour and I find that he is not entitled to the payment of benefits from the Plan from his 50th birthday.  It follows that I do not uphold any complaint against the Employer or the Trustees of the Plan.

DAVID LAVERICK

Pensions Ombudsman

4 April 2003
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