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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr A Wright

Respondents
:
Bagshaws of Melton Ltd



Bland Blankart Financial Services Limited

Scheme
:
Bagshaws of Melton Limited Pension Fund

1. INTRODUCTION
1.1. Mr Wright is a member of the Scheme.  Bagshaws of Melton is an ironmongery business which operated a retail shop and (from a different site) a calor gas distribution business.  The limited company was effectively owned by Mr R Bagshaw and this complaint arises from his early retirement and the sale of the Company to his son in law, Mr P Tinkler.  

1.2. Mr Wright complains that the retirement depleted the Scheme's assets thereby placing his benefits in jeopardy and thus causing injustice to him.  

1.3. Although Mr Bagshaw was thus a key player in the events leading to the complaint he was not named as a respondent to the complaint.  However I have provided Mr Bagshaw with all papers relevant to the complaint and invited him to comment and to participate in the oral hearing.  He was represented at that Oral Hearing and himself gave evidence.  His representative took the opportunity of questioning other parties.  

1.4. I had previously received a complaint from Mr Tinkler.  As I will make clear later in this determination Mr Tinkler, as the incoming Director of the Company had signed documents, approving Mr Bagshaw’s early retirement.  It did not seem to me that Mr Tinkler could then fairly make a complaint about that retirement and I declined to proceed with an investigation of that complaint.  The present complainant, Mr Wright was not party to the arrangements leading to and following from Mr Bagshaw’s retirement.  

1.5. Both Mr Tinkler and Mr Bagshaw lay responsibility for what has happened at the feet of Bland Bankart and in particular of their employee Mr D Legge.  Bland Bankart were the administrators of the Pension Scheme of which the Company was the sole Trustee.  Bland Bankart also provided financial advice personally to Mr Bagshaw.

2. Preliminary Issues
2.1. Should Mr Bagshaw be joined as a Respondent?

2.1.1. Mr Evans, representing Bland Bankart submitted that Mr Bagshaw should be required to answer questions from other parties at the Oral hearing.  He further submitted that Mr Bagshaw had himself acted as the administrator of the scheme and should thus be joined as a Respondent to the complaint.  This application was supported by Mr Busby representing the Company (effectively now Mr Tinkler).  Both Mr Evans and Mr Busby pointed in particular to an instruction Mr Bagshaw had given, purportedly as the Trustee of the Pension Scheme but after the date when he had ceased to hold that office, as evidence of his acting as an administrator.  

2.1.2. For Mr Bagshaw Mr Partridge resisted the submission arguing that Mr Bagshaw could have been joined many months ago and that it would be unfair to do so at this late stage.  He argued that the evidence did not show that M Bagshaw had involved himself in the administration of the scheme.  He further argued that if Mr Bagshaw were to be questioned then so should Mr Legge, who was not present at the hearing.

2.1.3. Mr Busby denied that the suggestion that Mr Bagshaw be joined as a Respondent was new.  Mr Evans submitted that there was no requirement for evidence from Mr Legge to be heard at the same time as from Mr Bagshaw

2.1.4. Mr Wright, who appeared in person, offered no view on whether Mr Bagshaw should be joined.  

2.1.5. It did not seem to be right to determine as a preliminary issue in advance of further submissions and evidence that Mr Bagshaw was an administrator of the scheme after his sale of the Company.  He did however have a clear interest in the proceedings before me and it was right to give him the opportunity of being represented and of giving evidence.  If he chose to take that opportunity then I felt it was right to allow him to be questioned by myself and by other parties and I so ruled.

2.2. I suggested that the Company should be joined as a respondent.  For the Company Mr Busby concurred with that course, as did Mr Wright.  I therefore directed that Bagshaws of Melton Ltd be joined as Respondent to the Complaint.

2.3. Should evidence be required from Mr Legge?

2.3.1. Mr Partridge then submitted that Mr Legge should be heard.  I took this to be a request that I should issue a subpoena to secure Mr Legge’s attendance.  

2.3.2. Mr Evans informed me that there had been difficulty in tracing Mr Legge but he had now been found.  His client, Bland Bankart had decided not to call Mr Legge as a witness but accepted that he could be compellable if I chose to use my powers to require evidence from him.

2.3.3. Mr Busby invited me to draw inferences from the decision of Bland Bankart not to call their former employee to give evidence and expressed concern that a decision to adjourn for a subpoena to be served and take effect would cause delay and expense.

2.3.4. Mr Wright said he was disappointed that Mr Legge was not there to be questioned.

2.3.5. I decided to allow the hearing to proceed in the absence of Mr Legge indicating that this was a matter I would keep under review.  

2.3.6. I indicated to Mr Evans later on the first day of the hearing that I was likely to draw some inferences potentially adverse to his client from the fact that Mr Legge was not providing evidence to contest accounts from others about Mr Legge’s actions.  Mr Evans accepted this but indicated that it was a considered decision by Bland Bankart not to bring evidence from Mr Legge.

2.3.7. Just before the resumed hearing I received a signed statement from Mr Legge.  Mr Evans accepts that such a statement offered without the opportunity of questioning the witness may lead to my according less weight to Mr Legge’s evidence than had sworn testimony been made available as from other witnesses.

2.3.8. At no stage has Bland Bankart sought to deny responsibility for actions or omissions on the part of Mr Legge.  On that basis I have felt able to reach my decision on the complaint without receiving oral evidence from Mr Legge.

3. REVIEW OF RELEVANT WRITTEN AND ORAL EVIDENCE
3.1. The Scheme is insured with Scottish Life.  Bagshaws of Melton (the Company) is both principal employer and trustee.  At all times material to this complaint Bland Blankart acted as intermediary between Scottish Life and the Company.  Mr Evans representing Bland Bankart accepts that Bland Bankart was the administrator of the Scheme.  The Bland Bankart employee who primarily dealt with the Company was Mr D Legge.  The Company was the sole Trustee of the scheme.  

Mr Bagshaw decided he wished to retire on 13 October 1997, his 63rd birthday.  This constituted early retirement as the Scheme's normal retirement date was a member's 65th birthday.  Under the Scheme rules members over 50 could take early retirement with the consent of the Company (as employer) and receive a pension calculated by reference to years of pensionable service up to date of actual retirement.  

3.2. In about April 1997 Mr Bagshaw discussed his proposed retirement with Mr Legge, who wrote to Scottish Life on 22 April asking for details of Mr Bagshaw’s benefits on his 63rd birthday and for the transfer value available to an alternative pension arrangement.  His letter made no reference to any augmentation of Mr Bagshaw’s benefits.

3.3. Scottish Life wrote to Bland Blankart on 16 May 1997, setting out Mr Bagshaw's estimated pension as at 13 October, on the basis that his pensionable salary would be augmented over and above the Scheme's norm, and that the cost of the augmentation would be £9,760.94 which

"in view of the Minimum Funding Requirement shown in our most recent report" should be met by way of a single premium."

A note on Scottish Life’s files dated 12 May 1997 (which bears a handwritten endorsement (“Don’t throw out”) includes a statement that 

AS PER BROKER MEMO DATED 21 MAY 1996 AND DOCS MEMO DATED 6 JUNE 1996…..

“MR BAGSHAW’S P(11)D EARNINGS WILL NOT ALTER ON FUTURE REVISIONS.  THIS IS TO BE A ONE-OFF SITUATION FOR MR BAGSHAW AND IS TO BE TREATED AS AN AUGMENTATION

PLEASE BE VERY CAREFUL IF ASKED TO QUOTE BENEFITS “

I have not seen the two memos referred to in that note.  

3.4. The augmentation assumed that in addition to Mr Bagshaw’s pensionable earnings (as defined in the Scheme rules), account would also be taken of other benefits which he enjoyed.

3.5. The letter from Scottish Life continued to say that if Mr Bagshaw did retire early, the Scheme's actuary recommended that the funding position of the Scheme be reassessed then,

"given the significance of Mr Bagshaw's benefits within the context of the scheme".

3.6. There is no contemporary documentary evidence that this letter was passed to the Company, to Bagshaw or to Mr Tinkler.

3.6.1. Blank Bankart asserted before me that Mr Bagshaw was told of the contents of the letters by Mr Legge at the time of the receipt of letters from Scottish Life and that at the time Blank Bankart were entitled to think that Mr Bagshaw was the person to tell.

3.6.2. In his statement, which I note was compiled with the benefit of having seen the statements supplied by other parties (to which evidence reference is made by Mr Legge in his own statement) Mr Legge says:

“Although I cannot recall exactly when I informed Mr Bagshaw of the additional premium which would be required to avoid a deficit in the scheme funding I am certain that I did raise this point with Mr Bagshaw, and he was fully aware of the funding requirements.”

3.6.3. Mr Bagshaw in his sworn evidence said that Mr Legg never told him about the shortfall or a need for an additional premium to be paid.  He says he did not see the letter from Scottish Life until several years later during the course of my investigation.

3.6.4. Mr Tinkler says that he did not learn of any deficit being caused to the scheme as a result of Mr Bagshaws retirement until 1 May 1998.  As to Mr Tinkler Mr Legge says he cannot recall informing him and it is possible that he did not.  

3.6.5. I find that as a matter of fact the letter from Scottish Life or copies of it were not passed to the Company prior to Mr Bagshaw’s retirement or the payment of his pension benefits.  Mr Legge’s own evidence is not specific as to when Mr Bagshaw was allegedly informed.  There is no documentary evidence to counter the sworn testimony of Mr Bagshaw that he was not informed.  I am bound to say that generally I did not find Mr Bagshaw a convincing witness but I see no reason to disbelieve him on this point.  I am satisfied that Mr Tinkler was not informed until 1 May 1998.

3.7. Mr Bagshaw agreed to sell the business to Mr Tinkler, on 30 or 31 August 1997.  There is some dispute as to the exact date of the transfer but all are agreed that the sale was completed by 3 September.  The sale was on the understanding that Mr Bagshaw would begin drawing his retirement pension on his 63rd birthday, (in October), that the retail business (in Nottingham Street) would not be continued and that the Company would trade only from the site of the Calor Gas Business (in Dixons Yard).  No interest in the Nottingham Street premises was retained by the Company.

3.8. Mr Tinkler paid £37,500 to take over the Company.  The oral evidence given to me was that this sum was paid in cash to Mr Bagshaw on 31 August 1997.  Mr Tinkler had previously worked for the company and relied on that knowledge in agreeing to the purchase.  He did not carry out any due diligence enquiries.  After they had shaken hands on the deal Mr Bagshaw told him that the pension scheme came with the Company.  No books, whether of accounts or Minutes of Meetings changed hands.

3.9. Mr Tinkler was appointed a director of the Company on 2 September 1997 and Mr Bagshaw resigned on the same date, leaving Mr Tinkler as sole director.  The change of directors was registered at Companies House on 27 October 1997, as was a change of registered office to Dixons Yard.  Mr Tinkler sent out a circular notifying the change of management and address to the Company's suppliers and certain customers.  He did not notify Mr Legge or any other part of Bland Blankart.

3.10. On 3 September 1997 Mrs.  M Stephenson, an administrator employed by Bland Blankart wrote asking for details of the amounts contributed by members in the previous scheme year.  The letter was sent to Mr.  Bagshaw at Bagshaws of Melton and addressed to the Nottingham Street premises.  Mr Bagshaw replied on 8 September 1997 giving the information requested.  The letter was written on the Company's notepaper which gave the Company address as the Nottingham Street premises, and Mr Bagshaw signed it as "managing director".

3.11. Mr Bagshaw says that because the Company was no longer trading from the Nottingham St premises Mr Tinkler had made arrangements for mail to be redirected.  His sworn testimony was that no mail intended for the Company was delivered to the Nottingham Street premises after 31 August.  He could not explain how it therefore came about that he came to be in possession of the letter written on 3 September other than saying that he would have been the only person with the knowledge to provide the required information.  He said that he was aware that by 8 September he was no longer a Director of the Company and that he ought to have signed the letter (“formerly managing director” but he forgot to do so.

3.12. Mr Legge wrote to Scottish Life on 19 September 1997 asking them to calculate Mr Bagshaw's benefit entitlement.  He said it was Mr Bagshaw's intention that benefits were augmented to provide him with two extra years service and 

"In addition, benefits should be augmented in order to nullify any early retirement penalty."

3.13. I pause in the chronological narrative to observe that at this point Mr Bagshaw appears to have been a deferred pensioner.  He had ceased to be a director of the business on 2 September.  He was drawing no salary from the business from then on.  A consequence of this was that Mr Bagshaw’s own intention was not, as a matter of law, a determining fact as to whether his benefits could be augmented.  A decision to augment benefits rested with the Employer.

3.14. There is no recorded decision of the Employer prior to 19 September 1997, either before or after the sale of the Company of any agreement to augment Mr Bagshaw’s benefits either to support the note on Scottish Life’s files to which I have referred in paragraph 3.3 or to support decisions to treat Mr Bagshaw as though his contributions had continued for two more years or to override the usual actuarial reduction made to take account of early payments of benefits.

3.15. Mr Bagshaw asserts that all he wanted was what was due to him, no more and no less.  He also gave evidence that he had asked Mr Legge to secure him the best deal possible.  It is possible that this latter request was intended to refer only to securing the best annuity possible but was taken by Mr Legge to have the wider meaning of securing the best deal possible from the Pension Scheme.  Mr Bagshaw says he had previously sought to ensure that the best possible pension was made available for his wife when she retired and for Mr Coleman who had been a long serving employee.  He repeated that all he had ever asked was to receive what he was entitled to.  He had never asked Mr Legge to inflate his pension.  He said the original intention was that his salary would be increased and that he would be given a notional pension credit.  He knew his P11D earnings were to be added in to inflate the lump sum.  That he was going to be treated as though he were continuing to serve until 65 with no reduction for taking early retirement was, he testified, not explained to him in detail.

3.16. The evidence leads me overwhelmingly to the view that prior to 19 September Mr Legge had received no instructions from the Company which could reasonably be interpreted as agreeing to an augmentation of Mr Bagshaw’s benefits.  Having said that, he will have had no reason to believe, that if put to the Company at any time up to the point where Mr Bagshaw ceased to control such consent would not have been forthcoming.

3.17. Did Mr Legge know by 19 September that Mr Bagshaw no longer had control of the company?

3.17.1. His early discussions with Mr Bagshaw had been about the latter retiring on 13 October 1997.

3.17.2. In addition to their duties in connection with the administration of the Scheme, Bland Bankart was also acting as the Independent Financial Adviser to Mr Bagshaw.  In that context they were under an obligation before advising him to complete what is popularly known as a “Fact Find”.  In the papers before me there is such a Fact-Find, a 13 Page document signed in two places by Mr Bagshaw.  The document seems to comprise a pack of separately printed sheets which have then been stapled or bound together.  Mr Bagshaw acknowledges the signatures as his own but says the rest of the form was completed by Mr Legge.  He acknowledges that some of the information now set in the form can have come only from him but points out that some other information, for example about his state of health is clearly wrong.  

3.17.3. The following information appears in the form which is dated 3 October 1997

· Under Section 4 Mr Bagshaw said he was employed, as a Company director, with the position of managing director.  He gave his gross income/drawings as being £37,000.  He said he had been with the business for 24 ½ years.

· Section 5 set out that Mr Bagshaw current tax rate was 40% which "in retirement … should reduce to basic rate 23%"

· Under the heading "financial information" (Section 6) the Bagshaws said their fixed assets were their main residence which was jointly owned, and a commercial property which Mrs Bagshaw owned and which provided an income of approximately £25,000 a year.  

· Section 10 dealt with business interests.  There were spaces for clients to set out their partnerships, and details of any interest in private limited companies.  This page was crossed out in its entirety and the annotation at the bottom of the pages says "None having retired".

· Client objectives were set out in Section 12.  The first subsection dealt with changes foreseeable in the near future.  The second subsection dealt with longer terms plans and ambitions.  This page too was crossed out in its entirety except that he heading "Monthly income and/or expenditure" in the first subsection was completed as follows: 

"* Reduced income in retirement.  N/A."

At the bottom of the page were the words "No material changes".

3.17.4. Mr Bagshaw also signed an "Addendum to Original Fact find Dated 3-10-97”.  This showed final pensionable pay for Inland Revenue maximum purposes as being £39,519 (next to the crossed-out figure of £37,341).  Mr Bagshaw's current employment status was shown as "Employed" and "20% Director".  The form dealt with Mr Bagshaw's attitude towards risk, and with how he wished his pension moneys to be used.  The form was signed by Mr Bagshaw and dated 3 October 1997.

3.17.5. The dates on the Fact Find and Addendum have apparently been written by the same hand which completed the details on the form.  Mr Bagshaw is adamant that 3 October 1997 was not the date on which he signed the form.  He has given evidence that he was elsewhere on that date.  Mr Legg in his belated statement said that he met with Mr Bagshaw, and completed the form, on 3 October 1997.

3.17.6. Mr Bagshaw’s signature first appears under the following heading 

CLIENT CONFIRMATION

I would confirm that all the information detailed in the questionnaire is an accurate reflection of my current financial position and that of those individuals whose details have been provided.  
Immediately above that wording is a box which has been filled in to read:

RETIRING AGE 63 ON 13-1097.  MAX CASH + RESIDUAL PENSION BENEFITS.  O.M.O.  FROM I.P.A.  WILL PROVIDE ESC.ON PENSION.  NO WDAR WANTED

3.17.7. I have already noted that Mr Bagshaw has said that some of the information set out on the form is wrong.  Cross examined about this form, he said 

· “I did not fill in the Fact Find Form”

· “It might have been blank when I signed it.  If your Pensions Adviser says ‘sign this and I’ll put the details in you do that ”.

· “The Fact Find is a total fabrication apart from the fact that I signed it”

· “I might have signed the documents at a time when I was the company Director”

· “I would never have referred to myself as a 20% Director”

3.17.8. Parties have referred to this form as evidencing that as late as 3 October Mr Legge was unaware that Mr Bagshaw was no longer a Director of the Company and that as at that date he was still so describing himself.  I find the form of little help in substantiating either submission.  I accept the evidence of Mr Bagshaw that the form was not completed on 3 October but on the balance of probabilities reject his suggestion that it may have been completed at a time when he still was a director of the Company: the reference to investment income from a property counts against his comment.  

3.17.9. Mr Bagshaw gave evidence that Mr Legge must have known about, and was kept fully informed about his retirement.  However, Mr Bagshaw’s memory seems to be selective.  His evidence is at times bolstered by details which appear to have a spurious accuracy but that impression did not hold good during examination.  His evidence in chief consisted of going through his written statement, which he had signed under a declaration that he believed the statement to be true, making various corrections in the light of evidence I had already heard.

3.17.10. Mr Bagshaw said in his written statement that he could recall a meeting around 2 September when Mr Legge sat down with Mr Tinkler and himself to change the Trusteeship of the Pension Fund.  He said he could not recall the precise date but does remember that when Mr Legge and Mr Tinkler came to see him it was after the Nottingham Street premises had closed and that it would have been painfully obvious that the business was no longer operating from those premises.  He stated that the cessation was on 29 August 1997.  An immediate difficulty with that account is that there was no change in the Trusteeship of the Pension Scheme.  The sole Trustee was the company, Bagshaws of Melton Ltd.

3.17.11. Mr Tinkler, whose evidence throughout I found to be reliable, in his statement lists his dealings with Mr Legge and makes no reference to such a meeting.  In his oral evidence he said he could no recall no meeting between Mr Legge, Mr Bagshaw and himself.

3.17.12. Having heard Mr Tinkler’s evidence, Mr Bagshaw said he could be wrong about what he said in his written statement.  He said he could be wrong about the date or about whether Mr Legge was there.  

3.17.13. Thus despite his assertion that it was “sheer and absolute nonsense that Mr Legge did not know he was retiring from the company, I am certainly not able to conclude from the evidence before me that Mr Legge was aware by 19 September that Mr Bagshaw had in fact already retired.  While I generally do not place great reliance on what, from a distance Mr Legge has said, I am inclined to believe that at least as at 19 September when he wrote to Scottish Life he had no reason to believe that Mr Bagshaw was not still a Director of the Company.  That was before the planned date of retirement which had been discussed between Mr Bagshaw and Mr Legge.

3.18. Scottish Life replied to Mr Legge’s letter of 19 September on 13 October 1997 having had a telephone conversation with him on 7 October.  They said that

"If either the quoted transfer value [of £114,472.16] is paid or the augmented early retirement benefits set up, there will be a significant adverse effect on the solvency of the scheme.  Consequently the Scheme Actuary recommends that a solvency assessment on the Minimum Funding Requirement basis should be carried out sooner rather than later to enable future contributions to be increased as necessary.  The Scheme Actuary would also recommend that if the early retirement benefit is to be set up, the additional cost of £53,169.58 should be paid as a single premium.

3.19. There was a further conversation between Scottish Life and Mr Legge on 13 October 1997 and Scottish Life wrote again on 21 October to give a quotation for paid-up benefits with no early retirement benefits, which would give a transfer value of £110,371.06.  The paragraph quoted above from the letter of 13 October 1997 about the recommendations of the Scheme Actuary was repeated in full, except that the additional cost was stated to be £44,731.47.

3.20. As before there is no record of the advice and recommendation about the effect on the scheme’s funding being conveyed to the Company, to Mr Bagshaw or to Mr Tinkler.

3.21. Scottish Life have a record of a telephone call made on 22 October 1997, in which Mr Legge said that 

“Mr B has decided to take IRTFC and OMO of residual & plan B.  Cab you advise SLAC costs and issue your OMO certificate”

IRTFC stands for Inland Revenue Tax Free Cash; OMO refers to Open Market Option and SLAC refers to Scottish Life Additional Contributions.

3.22. Mr Legge visited Mr Tinkler, at the Dixons Yard premises, on 23 October.  No explanation has been offered as to how Mr Legge knew of Mr Tinkler’s role.  In his statement Mr Legge says that 

“Obviously at this point I had been informed that Mr Tinkler was a Trustee of the scheme,”

leaving unsaid at what point or how he came by that knowledge.  I observe that it was not an accurate statement.  The Trustee of the scheme has throughout been the Company.  Mr Tinkler’s role is as Director of the Company.  Mr Legge in his belated statement said

“While I understood that Mr Tinkler was considering taking over Bagshaw’s, and eventually that he had in fact done so, I was never informed that Mr Tinkler had become the sole Director”

What is unsaid by Mr Legge is that he never asked.  He does, however, go on to say in his statement

“…I cannot recall if or when I informed Mr Tinkler of the requirement for a further premium, but I was always of the belief that Mr Bagshaw remained a director of the company and a trustee of the scheme, it is possible that I did not inform Mr Tinkler of the matter because it was apparently unnecessary.  Of course, had I realized that Mr Bagshaw was no longer authorized to deal with the scheme, I would have informed Mr Tinkler of the additional funding requirements before the transaction was effected.”

No explanation has been offered as to why Mr Legge should have been of the belief that Mr Bagshaw remained a Director of the Company.  Moreover Mr Legge had, by 23 October come to the realization that Mr Tinkler’s signature was required.

3.23. Mr Legge however made no attempt to raise with Mr Tinkler the warnings given by Scottish Life on the effect on the scheme of allowing Mr Bagshaw to retire on the quoted terms.  Mr Tinkler’s account is that Mr Legge (whom he knew as the person “running” the scheme) telephoned asking to come across to Dixon’s Yard so that Mr Tinkler could sign documents for Mr Bagshaw’s pension.  The document he signed set out that Mr Bagshaw was to receive a pension of about £11,300 or a tax-free cash sum of about £30,000 followed by a reduced pension of £8000.  Mr Tinkler says he did not consider those figures to be untoward.  Mr Tinkler signed the form as Trustee under a statement which read

“1
If cash is selected the payee is Mr R Bagshaw

2
Please confirm the Trustees have examined the following items:

Member’s birth certificate

YES/NO

Spouse’s birth certificate

YES/NO
Marriage certificate


YES/NO

3
The following documents are enclosed 


Parts 2 and 3 of P45”

The YES/NO boxes have not been completed.  The form made no reference to any agreement from the Company.  Mr Bagshaw signed the form as member on 24 October.

3.24. Mr Legge wrote to Scottish Life on 24 October enclosing the form and asking for a cheque for £51,797.47 to be raised and sent to Mr Bagshaw’s home address as soon as possible.  Mr Legge spoke to Scottish Life on the telephone on 27 October 1997 when he said that Mr Bagshaw was very anxious to receive his money as he should have retired on 13 October.  Mr Legge spoke to Scottish Life on the telephone again on 29 October 1997 and wrote on the same day confirming that Mr Bagshaw had elected to take his benefits at age 63.  Mr Legge’s letter said that his benefits were to be based on his actual service to date based on his augmented salaries and without any early retirement penalty.  Mr Legge continued that

"He does not however wish to be augmented an extra two years service to normal retirement age of 65."

3.25. It is not clear to me on what evidence Mr Legge gave that advice to Scottish Life on 24 October.  Mr Bagshaw has told me that subsequently (to 8 September) he had a number of meetings with Mr Legge who produced a number of documents for him to sign which he did without reading them.  Later in his written statement he said that Mr Legge must have known that he had retired from being a Director of the company and that this was discussed openly with him at the meeting at the end of August/beginning of September (about which Mr Bagshaw now says he may have been mistaken) and at a meeting on 6 November (about which there is a detailed written note made by Mr Legge.)

3.26. Mr Bagshaw as member and Mr Tinkler as trustee signed an election of retirement benefit option.  This is dated (in Mr Legge's handwriting) 5 November 1997.  Option 2 related to the Additional Voluntary Contribution (AVC) account for which the payee, written in manuscript by Mr Legge, was shown as Legal and General.  This had been crossed out, and Standard Life substituted.  Mr Legge phoned Scottish Life on the same day to clarify the calculations.  No figures were set out on that form.

3.27. Bland Blankart's file contains a typed note with manuscript amendments dated 11 November 1997.  The body of the note, (with manuscript amendments indicated by bold type) reads:

"Notes of a meeting with Richard Bagshaw at Tollerton Hall on Thursday, 6 November at 8.00 am.

"The purpose of the meeting was to discuss Richard's retirement from the Bagshaws of Melton Retirement Benefits Scheme.

"It had been decided by Richard Bagshaw, that rather than opt for income drawdown he would like to purchase an annuity with his pension benefits.  His main purpose for opting for this particular route of pension provision was that he did not wish to leave the majority of his pension fund at the mercy of fluctuating stock markets.  He had a preference, therefore, for purchasing an annuity with a life office in order to achieve a known level of income.

"Furthermore, it was not his intention to opt for a widows pension, as his wife will be well catered for in the event of his death.  Having taken his tax-free cash sum of £514,000, Richard was entitled to a residual pension of approximately £19,000 per annum.  His benefit entitlement from the Scottish Life Scheme, when added to his Open Market Option from his Paid-Up Windsor Life Money Purchase Fund, provided a fund which enabled him to purchase an annuity of greater than his residual pension entitlement.  Bearing this in mind, therefore, it was agreed that the maximum pension allowable would be purchased, and that any surplus fund would then be used to purchase escalation.

"Scottish Life were yet to confirm the exact value of-his.  residual pension, but on doing so it was anticipated that an annuity would be purchased with Legal & General Standard Life.  Scottish Life's method of providing these benefits was that a maximum benefit entitlement would be quoted, together with an associated cost to the Scheme.  Should an alternative life office be able to provide the pension benefit at a cheaper cost, then this would be purchased, thereby saving the Final Salary Scheme some money.

"It was also anticipated that the IPA with Windsor Life would be used to provide an annuity from Legal and General.  The same also applied to his AVC Fund with Scottish Life.

"With no further business to discuss the meeting then ended at approximately 8.30 am."

3.28. Mr Legge wrote to Mr Bagshaw at his home address on 11 November saying

"I refer to various discussion (sic) we have had relating to your retirement under the Bagshaws of Melton Limited RBS.

"Having completed a Retirement Fact Find, it was ultimately agreed that you would opt for the maximum tax free cash available, together with a residual pension under the Scottish Life Scheme…."

The letter went on to detail how the pension would be set up.

3.29. Mr Legge also spoke with Scottish Life on 11 November and they sent him a fax about the calculations, including a revision of the maximum tax-free cash available.  The fax ended

"Please also find enclosed our open market option certificate….

To enable us to release our cheque in respect of the open market value we will require completion of the enclosed certificate and confirmation that the Trustees have had sight of Mrs Bagshaw's birth and marriage certificates…”

3.30. Scottish Life's file shows a note of telephone conversation seemingly between two members of staff and dated 12 November 1997.  It reads

"JL-We've been informed by the Company that the only member of the AVC scheme 12825 has retired therefore no further premiums should be paid to this scheme.  Are you aware of this?

"S - No.  We've done an ER quote but didn't know he'd actually retired.

"JL-He retired on 13/10/07 but is not settled yet.

"S - Could you tell us when he's settled so we can wind up the scheme."

3.31. Scottish Life faxed Mr Legge on 14 November 1997 with revised figures.  Repeating the need for a certificate from Trustees about sight of marriage and birth certificates.

3.32. On 18 November 1997 Mr Tinkler signed a letter to Scottish Life for and on behalf of the trustees, and headed "From the Trustees of the Melton Pension Scheme".  It read - 

"Further to recent correspondence concerning the above, please accept this as our confirmation that the above Member wishes to take his increased maximum Tax Free cash which involves the payment of a further £3,021.21 as a lump sum."

3.33. On 24 November 1997 Mr Legge wrote to Scottish Life enclosing a "Declaration" signed by Mr Tinkler, and explaining that Mr Bagshaw would be taking his residual benefits from Standard Life.  The letter was annotated by Scottish Life to show "Broker Target 28/11 retirement (given over the phone)." Mr Tinkler says that he signed forms prepared by Mr Legge who told him that he was the only person who could sign the documents.  The nature of the documents were not explained to him by Mr Legge who told him it was just a formality to enable Mr Bagshaw to retire.  Mr Tinkler recalls Mr Legge coming twice to his premises in Dixons Yard with documents to sign and another occasion when he was asked to call into Bland Bankart’s office to sign a document which had been left for him at the reception desk.  

3.34. Also on 24 November Mr Legge completed two Standard Life Forms relating to compulsory purchase annuities.  For all purposes relevant to my investigation, the forms were identical except for the fact that one included an element for a Guaranteed Minimum Pension, whereas the other (relating to benefits which had accrued originally it would appear under a Windsor Life policy) did not, and the purchase prices set out in each were different.  The first page of each form, under the heading "Filling in this form" said

"This form must be completed by an approved signatory for the pension scheme or policy.  In completing this form and by accepting the quotation the signatory must make sure that the benefits chosen comply with the provisions of the scheme or policy."….

In one form, the purchaser was stated to be "The trustees of the W.S.  Bagshaw & Son Pen.  Scheme c/o Blank Blankart Ltd…” In the other the purchaser was stated to be "The trustees of the Bagshaws of Melton R.B.S." The annuitant was Mr Bagshaw.  The form made it clear that the policy would not be written in the name of the annuitant.  

3.35. Part 10 of the forms contained a declaration by the purchaser that the statements made in the application form and policy are true and complete; that the information complied with the provisions of the scheme; and that 

"Where the policyholder is the Trustees/Administrator, I declare that, as a Trustee/Administrator, the Trustee/ Administrator of the pension scheme are/is still responsible for ensuring that the Inland Revenue maxima are not infringed."

3.36. Both forms were signed by Mr Bagshaw, as "Purchaser".

3.37. Scottish Life sent the remainder of the tax-free lump sum (£3,021.21) to Mr Bagshaw on 27 November 1997; wrote to Standard Life with an annuity certificate; and copied the letters to Mr Legge.  

3.38. On 2 December 1997 Mr Legge wrote to Scottish Life saying 

"… please find enclosed the election form duly signed by Mr Bagshaw for and on behalf of the Trustees indicating that the open market option should be paid to Standard Life as with the main Scheme benefits."

The form enclosed appears to have been the one signed by Mr Tinkler on behalf of the Trustees and by Mr Bagshaw as member and bearing the date 5 November 1997.

3.39. Bland Blankart's file contains a typed file note dated 3 December 1997 which reads

"Notes of a meeting with Richard Bagshaw at Tollerton Hall on Thursday 6 November at 8.00 am.  

“The purpose of the meeting was to discuss Richard's retirement from the Bagshaws of Melton Retirement Benefit Scheme.

"The meeting commenced with David Legge handing Richard Bagshaw a copy of Bankart's latest Terms of Business Letter (FS3 16/9/97).  An individual Fact Find together with a Retirement Fact Find were then completed.

"Following on from the completion of the Fact Find, Richard Bagshaw confirmed that he had already looked into the options available to him on early retirement at some length in the Financial Press.  Richard's normal retirement age under this Scheme was 65, but he had decided to take early retirement on his 63rd birthday which had now passed (13 October 1997).

"Richard did not want to opt for phased retirement or indeed income draw down.  It was his intention to take the maximum tax-free cash entitlement available to him which Scottish Life had calculated as £54,818.68.  Richard was then entitled to a residual pension of £19,795 per annum.  It was anticipated that this benefit entitlement from the main Scheme, could be provided by Standard Life at less cost, thereby saving the Trustees some money.  Having said this however, the entire £19,795 would not be available from the main Scheme, rather approximately £7,800.  This meant that the balance of his Inland Revenue maximum benefit would be provided from his paid up IPA with Windsor Life, together with his AVC fund.  The total purchase price of this from these Funds would provide him with his maximum residual pension, and would also by escalation at approximately 3 per annum which was particularly suited to Richard's objectives.  Richard was keen to take the maximum pension available, and was happy that an element of inflation proofing would be available.

"It was agreed therefore that David Legge would provide quotations from the Life office willing to provide Mr Bagshaw's benefits at the lowest possible cost.

Application forms would then be completed and the benefits paid as soon as possible.

"It was noted that Richard Bagshaw was entitled to a pension from 13 October, and that they would therefore be an element of back-dating involved.

"With no further business to discuss the meeting ended at approximately 8.50 am."

3.40. Standard Life wrote to Scottish Life on 3 December 1997 about the open market option, and the AVC fund, copying their correspondence to David Legge.  Scottish Life telephoned Mr Legge on 5 December 1997 to say that they did not have the trustees' authority to pay out (to Standard Life) the open market value of the AVC fund.  They asked him to fax a letter signed by the trustees "ASAP".  Mr Legge faxed a three-page reply of which I have seen only the first page which expressed Mr Legge’s hope that the information enclosed would enable Scottish Life to release the cheque.

3.41. Scottish Life sent Mr Legge a cheque for £107,948.11 on 5 December 1997.  £89,425.88 came from the Scheme's capital account and represented his main scheme’s open market option.  £18,522.23 was in respect of Mr Bagshaw's AVC fund.

3.42. Mr Legge wrote to Mr Bagshaw on 12 December 1997 at his home address referring to 

"various discussions we have had relating to your retirement under the Bagshaws of Melton Limited RBS.

"Having completed a Fact find, and following meetings on both 3 October and 6 November, it was ultimately agreed that you would elect to take the maximum tax free cash available to you together with a residual pension…".

The letter went on to set out the benefits to be taken and the source of the funds.

3.43. On 15 December 1997 Mr Legge wrote to Standard Life asking for the target date for receipt of policy documents.  On the same day he signed a compliance checklist as the consultant dealing with Mr Bagshaw.  The first section read as follows (bold type indicates manuscript insertions):

Object
Date
Evidence & Where Filed NB files notes not acceptable


Terms of Business (new client and after material changes)
6-11
R.W.L.


Fees: agreement or confirmed in writing
--



Client Fact Find or update including investment risk profile
3-10
 


Money Laundering
N/A
EXISTING CLIENT


Quotations & Key Features (give reference/s)
92255/38 & 92255/42


Commission Disclosed (state what & where0
1
£3476.62 - ON QUOTES


Reason Why Letter
11-11
& FOLLOW UP 12-12-97


Have the risks of this type of policy or advice and the funds to be used been explained to and understood by the client?

YES/NO

YES/NO


The compliance form contained a section on "Special Rules/ Guidance ON AREAS YOU MUST NOT TRANSACT." The last item listed under this section was "Trustee work (always check with SMH)."

3.44. On 16 December 1997, Mrs Stevenson of Bland Blankart wrote to Mr Bagshaw Bagshaws of Melton Ltd using the Nottingham Street address.  She enclosed benefit statements for Scheme members and a certificate for a new member who had joined during the year, and asking for further details.  Mr Bagshaw says he did not receive or know about this letter.

3.45. Standard Life confirmed to Bland Blankart on 16 December 1997 that it had received the Scottish Life monies together with some other monies from a Windsor Life pension.  Mr Bagshaw's pension came into payment thereafter, backdated to 13 October 1997.  The total monies Mr Bagshaw received from the Scheme in respect of his early retirement amounted to £144,244.56 net of his AVCs.

3.46. The Scheme actuary at Scottish Life, Mr G Thornton, wrote to Mr Legge on 19 January 1998 as follows

"Further to our telephone conversation at the end of October I am now in a position to advise you of the funding implications for the scheme given the early retirement of Mr Bagshaw.  If allowance is made for the cost of securing Mr Bagshaw's benefits … the current solvency of that element of the scheme that remains reduces to 55%.  As such either a significant single premium is required or increased ongoing funding to make good the shortfall if other members' benefits are not to suffer."

Funding implications for the Scheme were then set out and Mr Thornton recommended either an immediate cash injection of £61,000 and a Company contribution rate of 9.1% or an immediate cash injection of £43,000 and a Company contribution of 11.3% a year.  He also recommended that "for the foreseeable" future transfer values be restricted to 75% of members' statutory entitlement.  He warned that paying out 100% would have adverse consequences for the security of remaining members' benefits.

3.47. In late January or early February 1998, Julie Pikett of Bland Bankart sent a letter to Mr Bagshaw at the Nottingham Street premises.  This caused an employee of the Company to telephone Bland Bankart saying that 

"Mr Bagshaw has in fact sold the business to his son in law, P Tinkler.  The business still trades [under the same name] but has a new postal address".

Bland Bankart were asked to send personal communications for Mr Bagshaw to his home address.

3.48. On 10 February 1998 Julie Pikett sent a letter to Mr Tinkler with some forms from the Department of Social Security, saying that the forms had been held by Scottish Life, as they had not known where to send them.  This has been annotated in manuscript, 

"Rubbish.  Mr D Legge knew where to find me."

3.49. A conversation took place between Mr Tinkler and Mr C Hopewell of Bland Bankart on 14 April 1998.  According to Bland Bankart's note of the conversation, Mr Tinkler is reported as having said that Mr Legge had not made any contact with him about the impact of Mr Bagshaw's retirement on Scheme Funding.

3.50. Mr Tinkler and Mr Hopewell subsequently met on 1 May 1998 and Mr Hopewell made notes of the meeting dated 8 May.  His notes say, among other things

"P Tinkler confirmed that his acquisition of the Company Bagshaws of Melton Limited had been conducted by means of 'a handshake' rather than with the involvement of either his accountant or his solicitors.  Therefore any requirements of due diligence on behalf of these professionals had not been requested or carried out.  In addition, Mr Tinkler confirmed his own lack of awareness of the nature of the Final Salary Pension Scheme and the commitments of the employer (and Trustees) to such Schemes.  Mr Tinkler did, however, remind CH that during his previous time with the Company he had become a Member of the Pension Scheme and now had a paid-up benefit within the Scheme.

" CH decided that discussions concerning funding rates and the Scheme renewal were pretty pointless without Mr Tinkler understanding fully the nature of the Scheme involved and therefore CH outlined the benefit structure, employers balance of costs position, the Pensions Act complications (ie MFR) and Trustees responsibilities.

"At the end of this background discussion P Tinkler stated that he had been waiting for David Legge to provide that kind of detail to him since an original meeting held with David in January During the original meeting Mr Tinkler claimed that David was only prepared to discuss the future pension options for Mr Tinkler personally (ie whether to join the Final Salary Scheme again or to set up a new arrangement) rather than to consider Mr Tinkler's position as the employer/Trustee.  Mr Tinkler concluded that 'it was no wonder that David did not want to talk to me about this'.

"As a result of CH's descriptions Mr Tinkler anticipated that CH was the bearer of bad news concerning costs to the employer CH confirmed the nature of the actuarial calculations provided by Scottish Life -all of which took Mr Tinkler by surprise.  He realised that the risk he had taken in buying the Company without background research could have backfired upon him.

…

" Mr Tinkler then raised the issue of the retirement of Mr Bagshaw from the Scheme and queried whether benefits taken by Mr Bagshaw had assisted with the funding problems.  CH noted that augmented benefits had been provided for Mr Bagshaw by the Trustees and that this would have affected the funding portion of the Scheme.  Mr Tinkler added that he had signed documents as requested by David Legge/Mr Bagshaw for Mr Bagshaw's retirement but he had not queried the nature of any of these documents in view of the urgency for their signature.

" Mr Tinkler then queried the benefits of those Members who left service in November and how the Scheme could benefit or otherwise of these Members effected transfer values or elected to receive a refund of contributions.  CH stated that he was not aware of leavers in November 1997 based upon the information contained within our files.  Mr Tinkler stated that the three Members, Messrs Tinsley, Wright & Mrs Smith left in November 1997 and that this position had been discussed with David Legge at a meeting at that time.  Mr Tinkler also believes he has received from David details of the benefit positions for all three members as he recalls discussing with Mrs Smith the opportunity of her taking a refund of contributions.   According to Mr Tinkler, the Scheme now has only 2 active Members, Mr Wildman and Mr Pearson."…

3.51. On 8 May Mr Hopewell also sent an internal memorandum to Mr N Murdock of Bland Bankart.  It referred to missing information describes as:

1.  Any correspondence concerning discussions and the decisions to grant the former company owner Mr R Bagshaw augmented benefits from the Scheme on his early retirement - our file only contains a letter from Scottish Life confirming the costs of buying the annuity with their office on full Inland Revenue maximum benefits with no early retirement penalties.

"There is no indication of why Scottish Life provided these figures!

"David was apparently notified of the leaving service of three of the five Scheme Members as at November 1997.  Our file contains no notification of this.  Mr Tinkler's claims that he had discussions with David concerning the options for the three members and remembers discussing the opportunity for Mrs Smith to take a refund of her contributions! …

4.  "Mr Tinkler also states that he has held meetings with David concerning his own future pension provision (during which David refused to get involved with conversations concerning the ongoing Scheme) - again no notes on either the main file or any enquiry file of such meetings." …

3.52. On 12 May 1998 Mrs Julie Pikett telephoned Scottish Life about Mr Bagshaw.  Scottish Life's note of the conversation reads:

"J: This guy rec'd augmented benefits.  We seem to have lost a lot of the correspondence.  Is it possible for you to send us copies of the correspondence to show who requested the augmented benefits, ie was it the Trustees, or us and anything else you think might be relevant? 

"LY: How soon do you need it

"J: Really asap.  End of this week if possible.

LY: Any problems with this we'll give you a phone."

Most of the correspondence I have seen has been recovered from Scottish Life.

3.53. Mr Tinkler, Mr Bromwich, Mr Hopewell and Mr Murdock had a meeting on 27 May 1998 as a result of which, among other things, Bland Bankart requested further information from Scottish Life.  In July 1998 Scottish Life advised Bland Blankart that as at 6 April 1998 the solvency of the Scheme was 61%.  The Minimum Funding (MFR) level was 51%.  The payment required to bring the MFR up to 90% by April 2003, was £55,386.  Scottish Life urged the trustees to seek legal advice before making any further payment from the Scheme.  Further correspondence revealed that prior to Mr Bagshaw's retirement the MFR solvency of the Scheme had been 98%.  Scottish Life said that 

"the value placed on Mr Bagshaw's scheme entitlement at that time [prior to retirement] was £97,155."

3.54. A further meeting was held between Mr Tinkler and his accountant, and Mr Hopewell and Mr Murdoch on 23 July 1998 when it was agreed to ascertain further information.  The notes of the meeting record, among other things, that

"Although P Tinkler acknowledged the fact that he signed on the form relevant to Mr Bagshaw's retirement on behalf of the Trustees, he was not involved in the actual discussions concerning benefits.  This caused P Tinkler to question whether the Trustees permission was required for early retirement to take place - such permission not specifically having been given."

3.55. On 1 December 1999, Eversheds acting for the Company wrote to Bland Blankart to seek explanations and copy documents.  The letter ended by threatening legal proceedings.  Correspondence ensued between Eversheds and the solicitors instructed on behalf of Bland Bankart.  On 25 May 2000 Eversheds wrote to Mr Bagshaw, pointing out that his retirement had plunged the Scheme into deficit.

3.56. Mr Bagshaw does not accept that he is receiving a greater pension than he is entitled to under the rules of the scheme.  He says he would be severely disadvantaged if he were now required to pay money back.  On his retirement he bought a car at a cost of £35000.  He and his wife also had a fortnight’s holiday and distributed some money to the family.  He says he certainly would not have bought the car had he known of any risk of having to pay the cost of the augmentation to his pension which has now been quoted.

4. Submissions

4.1. For Bland Bankart 

4.1.1. The key question which informs the right analysis of the dispute is whether Mr Bagshaw's benefits were paid in accordance with rules of scheme or contrary to them.  If there has been a valid and unimpeachable decision then he should have his benefits.  If he has had excessive benefits then the primary position must be that he is obliged to repay.  The evidence falls short of establishing a change of position defence.

4.1.2. The company in its capacity as Trustee may be liable for wrongly paying his benefits.  Recklessness would be sufficient to disapply the exoneration course.  Evidence will in due course show that the Trustee was guilty of recklessness.  The fact that Mr Tinkler did not know what he was consenting to is the same as saying that he did not consent.

4.1.3. Bland Bankart’s duty was to pass onto the Company Scottish Life's warnings about the effect of enhanced benefits.  They did this.  Mr Bagshaw was told by Mr Legg at the time of the receipt of letters from Scottish Life.  At the time Bland Bankart were entitled to think that Bland Bankart was the person to tell.  Mr Legg was entitled to assume that this information would be passed on or being passed on by Mr Bagshaw to Mr Tinkler.

4.1.4. The mere fact of an oral hearing is not an exceptional circumstance justifying the award of costs

4.1.5. Bland Bankart owed no duty to a scheme member such as Mr Wright

4.2. For the Company and Trustee

4.2.1. There is no valid augmented pension which has been granted by the principal employer; therefore it should be returned to the scheme.

4.2.2. Alternatively if Mr Bagshaw is entitled to retain benefits then Bland Bankart should compensate the scheme for failing to give advice

4.2.3. Bland Bankart do owe a duty of care to the scheme and to Mr Wright.  The case of Wirral does not establish that an administrator has no duty to members.

4.2.4. There was a clear conflict of interest in Bland Bankart acting for Mr B personally as well as Trustee.  Bland Bankart should have sought permission from each to continue to act in both capacities.

4.2.5. This is a case of two family members who were not clued up on pensions and have had to incur expense in trying to get the matter sorted out.  Bland Bankart are the source of the maladministration and should pay for the costs of the Oral Hearing.

4.3. Mr Wright says that while it is a mystery as to who said what to whom Mr Bagshaw received money over his entitlement.

5. CONCLUSION
5.1. This is an unhappy tale from which none of the parties, with the exception of Mr Wright emerge with credit.

5.2. Mr Bagshaw would have me believe that he bears no responsibility for what has happened, claiming that all he ever wanted was his due, no more and no less.  But I am satisfied that he either did know, or ought to have known, that his decision to retire at age 63, and yet not to apply an actuarial reduction to the pension to reflect that early payment, would come at some cost to the scheme.  I do not doubt that, as he says, he left the running of the pension scheme to others but as the controlling director of the Company, until its sale, he was responsible for the discharge of his duties as the Trustee of the Pension Scheme.  His philosophy of showing no interest whatsoever in the details of the scheme and of signing anything that the administrator put in front of him without reading it or seeking in any way to understand it, contributed in no small measure to the problems which have occurred.

5.3. Mr Bagshaw cannot escape criticism for the letter which he wrote on 8 September 1997.  While I do not accept that his writing this letter made him an administrator of the scheme, he did hold himself out in that letter to Bland Bankart as still being the Managing Director of the Company.  The letter was not to Mr Legge his usual contact and had Mr Bagshaw made his retirement from the company clear this might have affected the way Bland Bankart subsequently dealt with the Company.  Despite my criticizing his action on 8 September, I record at this point that I do not regard the writing of the letter as a deliberate attempt by Mr Bagshaw to deceive.

5.4. Mr Tinkler blithely signed what Mr Legge put in front of him without seeking to establish what if any would be the effects upon the scheme.  Having assumed responsibility for the Direction of the Company he too did not act prudently to discharge the Company’s responsibility as the Trustee of the scheme.  Nor of course did he act with due diligence in acquiring control of the Company in the first place.

5.5. As for Bland Bankart, they have exhibited a degree of incompetence of a very high order.  There is a complete lack of documentary evidence to justify the instructions given by their employee to Scottish Life.  It is clear that well after Mr Bagshaw had relinquished his directorship of the Company, and at a point where Bland Bankart’s representative knew of Mr Tinkler’s interest, decisions were being taken (I have in mind Mr Bagshaw’s decision not to accept a further two year’s augmentation of his pension) without any attempt by Bland Bankart to discuss with or advise the Trustee as to what was going on.

5.6. The failure on the part of Bland Bankart to appraise the Company of the contents of the letter from Scottish Life was maladministration.  I have found as a matter of fact that the information was simply not passed over at all by Mr Legge whether orally or in writing.  Mr Evans may be right in his submission to me that was no obligation in law for such information to have been passed in writing.  I would however take the view that in the circumstances it would have been maladministration not to put such an important matter in writing to the Company.  Nothing, however, turns on that view as I have found as a matter of fact that the information was simply not passed on at all.

5.7. I agree with Mr Evans that a key question is whether Mr Bagshaw’s pension is being overpaid.  The answer to that is clearly yes: there has been no valid authority of the augmentation of the pension which Mr Bagshaw has been enjoying.  As a result money has been paid from the pension fund that should have been retained within it.

5.8. Mr Evans invites me to move on from that to make a direction requiring Mr Bagshaw to refund the overpayment.  He argues Mr Bagshaw has, since his sale of the company, himself acted as an administrator of the scheme and that I have power to make such a direction against an administrator.  The difficulty with that argument is that I do not accept that Mr Bagshaw has acted as the administrator of the scheme.

5.9. The major cause of the problem does seem to me to lie with Bland Bankart to whose incompetence both Mr Bagshaw and Mr Tinkler were blind.  It may well be that this blindness did go so far as to amount to recklessness and their part and thus to deny the Trustee the benefit of the exoneration clause although I do not think it is strictly necessary for me to determine that point.

5.10. Injustice has been caused to Mr Wright by the maladministration I have identified because the strain on the scheme’s finances puts his own pension at peril.  My directions are aimed at redressing that injustice.

5.11. Bearing in mind that all parties bar Mr Wright bear some responsibility I am making no order for costs other than as set out in the next paragraph.

6. DIRECTIONS
6.1. Within 28 days of this determination Bland Bankart shall agree with the Company the appointment of an actuary to determine the additional cost which has been caused to the scheme by the augmentation to Mr Bagshaw’s pension.  In the event of a failure to agree the appointment shall be made by the President of the Institute of Actuaries.  The cost of the appointed Actuary shall be met by Bland Bankart.

6.2. The Appointed Actuary should notify Bland Bankart and the Company of his assessment of the cost of augmentation within 28 days of his appointment.  Thereafter within a further 28 days Bland Bankart shall pay that cost to the scheme.

6.3. The Trustee shall assign to Bland Bankart any rights which the scheme may have to recover monies from Mr Bagshaw.

DAVID LAVERICK

Pensions Ombudsman

30 April 2003
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