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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr V Whitter

Scheme
:
The Nacanco (1988) Pension Plan

First Respondent
:
Nacanco (1998) Pensions Limited, as Trustee of the Scheme

Second Respondent
:
Rexam Beverage Can (UK) Limited, as Principal Employer of the Scheme

MATTERS FOR DETERMINATION 

1. Mr Whitter alleges that: 

1.1. his application for ill-health early retirement was wrongly refused; and

1.2. there was undue delay in dealing with his application for ill-health early retirement.

2. Mr Whitter alleges that he has suffered injustice in that:

2.1. he has suffered financially through the loss of his ill health early retirement pension;

2.2. he has incurred legal expenses;

2.3. he has suffered distress and inconvenience.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT SCHEME RULES

4. The Scheme was governed by a Definitive Trust Deed and Rules (1991 Rules) dated 21 May 1991 which were retrospectively effective from 6 April 1988.  The 1991 Rules have since been replaced by a Replacement Definitive Deed and Rules dated 5 October 2000, which took retrospective effect from 6 April 1997.  The submissions of Mr Whitter and the Respondents are made on the basis that the 1991 Rules apply to the matters for determination by me. 

4.1. Rule 5.2 of the 1991 Rules deals with early retirement.  Rule 5.2.1 requires that the member, wishing to apply for early retirement, must do so in writing to the Employer and Trustees.  Rule 9.3 of the 1991 Rules deals with preserved benefits.  These rules are set out in the Appendix.

4.2. Incapacity is defined in Rule 1 of the 1991 Rules as follows:

“INCAPACITY means physical or mental deterioration serious enough, in the opinion of the Employer and the Trustees, to prevent a Member from following his normal employment or which seriously and permanently impairs his earning capacity; and INCAPACITATED shall be construed accordingly.”

5. Section F (“Leaving the Plan”) of the members’ booklet states that:


“You may be able to retire before Normal Retirement Date, provided you are aged at least 50, or at any age if through ill-health.  Early retirement is at the discretion of the Company and Trustee and the pension would be reduced to take account of the early commencement date.  For further details you will need to contact the Trustee at the time.”

“Ill-health” is not defined in the Rules.

6. Rule 17 of the Rules dated 5 October 2000, deals with payment of deferred pensions from the Scheme and Part B of that Rule covers payment of deferred pensions at a date other than Normal Pension Date. Extracts from this Rule are set out in the Appendix.

MATERIAL FACTS
7. Mr Whitter’s date of birth is 5 November 1945.  He commenced employment with the Second Respondent with effect from 1981.  He was made redundant with effect from 26 March 1999.  

8. Mr Whitter was a member of the Scheme.  His active membership ceased on 26 March 1999.

9. In the 1990s Mr Whitter developed health problems including asthma and back pain.  In 1996, he consulted an occupational health physician, Dr J E Sorrell (Dr Sorrell).  Dr Sorrell provided occupational health services to the Second Respondent through M K Occupational Health Ltd.  Following the involvement of Dr Sorrell, Mr Whitter’s job with the Second Respondent was changed. 

10. The condition of Mr Whitter’s back deteriorated.  He attended the Royal Albert Edward Infirmary as an out-patient in September 1997 and was diagnosed as suffering from untreatable osteoarthritis in the cervical and lumbar spine.  This is accepted by the First and Second Respondents and forms part of their submissions to me.

11. In response to a request from Mr Whitter, the Second Respondent arranged a consultation with Dr Sorrell on 3 February 1999.  Mr Whitter was advised of this appointment by letter dated 25 January 1999.  Following the consultation Dr Sorrell wrote to Mr Whitter on 9 February 1999:

“I know that with the impending closure of a line at Runcorn you are extremely worried about your future job.  It is inevitable that there are going to be some redundancies at Runcorn and I think you feel rather vulnerable in view of the amount of sickness absence that you had.

I have given the matter some more thought and if as things progress over the next few weeks it does look as though the finger of redundancy is going to fall on you, I think there is more than sufficient evidence to support an ill-health retirement.  There can be no disputing the fact that you have got asthma and [a] nasal problem which is exacerbated by your work.

If you were to consider requesting early retirement on the grounds of ill-health I would be more than prepared to support this.  I suspect an ill-health retirement would be financially much more beneficial to you than a redundancy package but this is something you would have to find out if the situation arises.  I am to a certain extent prejudging the issue as I know no decisions have been made in Runcorn with respect to partly reducing the number in the workforce. ” 

12. On 16 February 1999 Mr Whitter was told by his shift manager that he should accept redundancy and apply for ill-health early retirement.    

13. Mr Whitter discussed Dr Sorrell’s Letter with Mr P McGuick, a senior steward with Mr Whitter’s trade union, and Mr D Binns (Mr Binns), an employee of the Second Respondent and a trustee of the Scheme.

14. In response to a request from Mr Binns, on behalf of Mr Whitter, a meeting was arranged with the Pensions and Payroll Manager, (Mrs Welch) on Tuesday 23 February 1999.  Mr Whitter was advised of the meeting by letter dated 18 February 1999.  Mr Whitter showed Dr Sorrell’s letter to Mrs Welch and asked if he could be considered for ill health retirement.  Mrs Welch said that she would discuss his request with management and send him the medical consent forms.

15. Immediately after the meeting with Mrs Welch, Mr Whitter met with the Assistant Plant Manager, (Mr Kenyon).  Mr Kenyon asked to see a copy of Dr Sorrell’s Letter and indicated that he wanted to show it to the Plant Manager at that time, (Mr Southwell).  Mr Kenyon had been discussing Mr Whitter’s situation with Mr Southwell.  Mr Kenyon left Mr Whitter in order to discuss matters with Mr Southwell. Mr Kenyon returned to explain to Mr Whitter that Mr Southwell was aware of Mr Whitter’s application for ill-health early retirement and had in fact discussed the matter with Mr Shipman (Mr Shipman), one of the Directors of the Second Respondent.  Mr Whitter states in his submissions to me:

“He [Mr Kenyon] returned the letter to Mr Whitter a couple of hours later and said that Mr Southwell had no objection to Mr Whitter applying for an ill health pension and also that he had spoken on the telephone to Mr Shipman a Director who also said that he had no objection to the request.”  

16. On Thursday 4 March 1999 Mr Kenyon told Mr Whitter that he was to be made redundant with effect from 26 March 1999.  Mr Whitter was excused from attending his place of work and given permission to serve out his notice at home.  

17. Mr Southwell wrote to Mr Whitter on 4 March 1999 (Redundancy Notice) confirming that he had been selected for compulsory redundancy with effect from 26 March 1999.  The Redundancy Notice states:

“As you know we unfortunately have no alternative but to restructure the operation at Runcorn.  As a consequence of our discussions I regret to inform you that you have been selected for compulsory redundancy from your present employment.

The decision has been reached following a lengthy and detailed assessment of your performance against the criteria detailed in the “Nacanco Assessment Form” as discussed with your Trade Union representatives during our consultations.  If you wish to appeal you should do so to Dave Kenyon within 5 days of receipt of this letter.

I attach for your information details of your redundancy package, if you have any questions please speak to Pat Gordon.

In addition to your entitlement you will be paid up to the 26th March 1999, but you may not be required to work this period.”

18. Mr Whitter did not appeal against his redundancy.

19. Mr Whitter wrote to Mrs Welch by recorded delivery on 11 March 1999 requesting ill-health early retirement.  In support of this application he enclosed a letter from his GP, a letter from an ENT consultant and Dr Sorrell’s Letter.  

20. In May 1999 Mr Whitter attempted to contact Mrs Welch but she was on holiday.  He contacted Mrs Welch by telephone on 4 and 7 June 1999 to enquire about his application for ill-health early retirement.    

21. Mrs Welch wrote to Mr Whitter on 7 June 1999.  The letter was copied to the new Plant Manager, Tony Barnett (Mr Barnett) and Mr Shipman.  The letter states:

“With reference to our telephone conversation today, unfortunately I have to inform you that you do not qualify for ill health retirement either through the Company Long Term Disability scheme or through the pension plan.

As explained to you when I met with you in Runcorn, in order to qualify for Long Term Disability payments you would need to be an employee, to have been continuously absent from work through illness for 26 weeks, and to be able to prove medical evidence of inability to work.  Unfortunately when we met you were still working, and were then subsequently made redundant.   

With regard to the pension plan, augmentation of ill health benefits is only allowable for people who are currently employed. 

I did undertake to make your request known, together with any relevant paperwork, but it has been decided that as you do not qualify under their normal rules that you are not entitled to augmented benefits.  I am sorry but there is nothing that I can do, and your only course of appeal is through the Plant management with reference to your redundancy. 

I can inform you that you are, however, able to take your pension early on a normal basis when the following options would be available with effect from the 26th March 1999.” 

22. Just over a week later, Mr Whitter received consent forms for signature in order to release his medical records to the Second Respondent.  

23. By letter dated 15 June 1999 Mr Whitter appealed against the refusal to grant his request for ill-health early retirement.  The letter states:

“I was one of the people who it was decided were to be made redundant in March of this year.

I enquired to Peter Southwell through Dave Kenyon if I could apply for ill health early retirement.

I am aware that Peter Southwell contacted P. Shipman for authority for this application and was given the go-ahead.

I therefore applied for ill health early retirement on the understanding that the company knew of my medical history.

As you are probably aware the application was rejected because I was “unemployed at the time of application”.

I would like to contest this decision that I was unemployed at the time.  The redundancy date set was 26th March 1999, the date I applied for the pension was 11th March 1999 and I will support my statement with a witness- Peter McGuick A.E.E.U. shop steward at Runcorn.

I understand that I have to appeal the decision through you and I am doing so now.

I am willing to supply you with any medical statements that you may need for the appeal and indeed I am willing to meet with you to discuss the situation.”  

24. By letter dated 6 July 1999 Mr Barnett replied on behalf of the Second Respondent:

“With regard to Ill-Health Retirement, this is a benefit which may be provided under the rules of the Pension Plan.  However, since the plan is not set up to fund this provision it requires the company to make a substantial payment by way of augmentation.  Understandably it is subject to particularly rigorous medical evidence and is at the total discretion of the Pension Plan Trustees.  I am informed that since the new Pension Plan was established in 1988 there have been only been two instances of Ill-Health Early Retirement, both of whom had become totally incapacitated by crippling illnesses and were not deemed by the medical advisers to be likely to respond to treatment.  An example is someone who became paralysed from the neck down following an accident.  It appears that where there is any chance of a person recovering substantially or perhaps being able to find employment in a lighter job elsewhere, the Trustees have not exercised their discretion to grant this benefit.

Although the Trustees have not been formally consulted about your case, it appears inconceivable you could have been granted this option and, as I believe Mrs Welch pointed out in her letter to you, it is a benefit only granted to serving employees.  As someone who has received a severance payment as a result of redundancy, regrettably you are no longer eligible for consideration.  However, let me stress again, even if you had still been on our payroll, there is virtually no possibility whatsoever that you would have been granted Ill-Health Early Retirement.

… I sympathise with you in your current circumstances, but regret that there is little that I can do as Plant Manager to change the precedents, which apply, to these two company benefits. [The other benefit is Long Term Disability Benefit, with which this Complaint is not concerned.]  Hopefully the £30,000 severance payment you have received and the opportunity to take an early pension with a tax-free cash option may give you some level of financial security.  I would hope, too, that you would be able to identify a sedentary job which would enable you to supplement your pension and investment income.”

25. Mr Whitter instructed a firm of solicitors, Canter, Levin and Berg (CLB).  

26. On 9 September 1999, Mrs Welch wrote to Mr Whitter saying that, as requested, all his letters had been passed to the Trustees individually and that his case would be discussed at the next Trustees meeting in early October.  I understand this is the first time the First Respondent became involved in Mr Whitter’s case.

27. Mr Higgins, Vice President Human Resources- Europe, and a trustee of the Scheme, wrote to Mr Whitter on 1 November 1999:

“You will be aware that we discussed the issue of your claim for an ill-health pension at the meeting of the Nacanco (1998) Pension Plan Trustees on 8 October 1999.

After considerable debate, it was agreed that Trustees would request further medical evidence to enable them to understand better the nature of your illness. In order to avoid creating any expectations on your part, which may not prove to be achievable, I think it only fair to point out that you may not fit the profile of employees who have been granted this benefit in the past.  However, the Trustees will make that judgement when the medical evidence is to hand.

We think it would be appropriate if you were to be examined by a consultant who has not been previously involved in your case.  Since it would appear that your respiratory problems are the major issue we will send you to a physician who specialises in this area.  I have spoken to Dr J Sorrell of the Milton Keynes Occupational Health Clinic who has recommended a consultant based in Birmingham.

You will need to write to Dr Sorrell to request formally an independent assessment and confirm that your medical records can be made available to the Consultant and the Trustees.  We will then review the matter at our next meeting.  I am sending a copy of this letter to Dr Sorrell, your lawyer and my fellow trustees.”     

28. Mr Whitter was examined by Dr Sherwood Burge (Dr Burge) of the Occupational Lung Disease Centre, Birmingham on 18 February 2000.  Dr Burge’s Report states in the last paragraph of page 3 of his report:

“I think it entirely appropriate that he was retired on medical grounds.”

29. Mr Whitter was examined by Mr A O Browne, Consultant Orthopaedic Surgeon on  6 April 2000.  Mr Browne’s Report states on page 4:

“… it is my opinion  that Mr Whitter will continue to have severe degenerative arthrosis throughout the lumbar region and that he would be unsuitable to work in any manual occupation or an occupation which requires significant amounts of ambulation and for this reason should have retired on grounds of ill-health.  It is my opinion that Mr Whitter’s condition will not significantly change in the future.  It is also my opinion that Mr Whitter is significantly disadvantaged in the labour market and will remain so for the foreseeable future.”    

30. Mr Whitter’s application for ill-health early retirement was discussed at a meeting of the trustees of the Scheme on 17 May 2000.  The matter is recorded in the Minutes of the meeting under item 4:

“Mr V Whitter

Copies of medical reports and earlier correspondence had been distributed to the Trustees prior to the meeting.  SH [Stephen D  Hyams of William M Mercer, who is referred to as the Scheme’s actuarial advisor] advised the Trustees that the Plan rules prevented the Trustees from considering Mr Whitter’s application for ill health early retirement, since he was no longer an employee.  Following extended discussions, this position was accepted.  It was agreed that IGH [I G Higgins, Trustee] write to Canter, Levin & Berg, solicitors to Mr Whitter, explaining the Trustees’ decision and would provide DB [D Binns, Trustee] with a copy of his proposed letter.”

31. Mr Higgins wrote to CLB on 26 May 2000.  The letter states:

“At the meeting on 17 May the Trustees gave lengthy consideration to Mr Whitter’s request for ill-health early retirement.  We considered in detail the chronology of events surrounding Mr Whitter’s submission of his claim and subsequent departure from the company.  We also considered his medical history.

Present at the meeting was our actuarial advisor from William M Mercer, Mr S Hyams, who had been asked to give some consideration to the Trustees’ powers in relation to proposing ill-health early retirement.  It transpired that the Trustees can only put forward a recommendation for retirement on the grounds of incapacity for active members of the pension plan.  You appreciate that Mr Whitter approached Pension Manager, Julie Welch, in February 1999 and submitted a written request on 10 March 1999.  He then underwent consultation regarding redundancy and accepted a substantial redundancy payment leaving the company at the end of March.

I regret, therefore, that the Trustees are unable to recommend any enhancement to Mr Whitter’s pension rights.”   

32. Mr Higgins wrote to CLB on 3 July 2000.  The letter states:

“I note that you wish to construe this [i.e. the letter at 31 above] as a rejection of Mr Whitter’s application.  The Trustees would take the view that they have not rejected the application but have effectively been unable to process it in the circumstances.  However I would not wish you to take this statement as an indication that the trustees would have ruled in Mr Whitter’s favour had they been empowered to do so.” 

33. Through CLB, Mr Witter sought assistance from the Pensions Advisory Service (OPAS) around September 2000.

34. On 9 January 2001 Mr Gorton wrote to OPAS on behalf of the Second Respondent:

“Under the Scheme Rules, the entitlement or otherwise to an early retirement pension on grounds of Incapacity (and this would apply whether the retiree was in Service or a deferred pensioner) is that it can only become an entitlement if both the Company and the Trustee agree.

In March 1999 when Mr Whitter raised the possibility of an ill-health retirement, it was the view of the Company that it would not agree to this.  It has long been an established and consistent practice that agreement to an augmented ill-health early retirement pension is only where there is total incapacity or in circumstances where there is unlikely to be any improvement.  You will appreciate that the augmented pension is a very expensive benefit and is only agreed to by the Company in exceptional cases.

The Company’s view at the time Mr Whitter left Service was that his illness was neither exceptional nor incapable of improvement.  It was also felt that he was likely to be capable of undertaking some lighter employment in the future.

However, we accept that the Company’s letter of 6th July 1999 was slightly misleading in that it said that it was solely the Trustees’ decision and that the Trustees had not been consulted.  In fact, it is irrelevant whether the Trustees were consulted because it is necessary for the Company and the Trustees to agree and the Company was not prepared to agree.  For the avoidance of doubt, the matter has been referred again to the Company who, after reviewing the medial evidence, have confirmed that they would not agree to fund an enhanced ill-health early retirement pension in the circumstances pertaining to Mr Whitter at the date his employment ended.

We note your comment that Mr Whitter’s condition appears to have complied with the definition of Incapacity in the Rules.  This is not contested.  However, meeting the definition of Incapacity is merely a condition that has to be met before a Member can be considered for an early retirement pension.  The other circumstances are where a Member is over age 50.  The factor which decides whether the Member actually receives the pension is the agreement of the Company and the Trustees.  It is obviously not the case that any Member who attains the age 50 and asks for an early retirement pension would be granted one as of right.” 

35. A telephone conversation took place between OPAS and Mr Higgins of the Second Respondent in February 2001, in respect of which the following record was made:

“The Company will stand by its practice of consenting to retirement for incapacity only when a terminal diagnosis has been made or for e.g. quadriplegia.”

36. I am told that between April 1988 and April 1999, the Second Respondent has only twice given its consent to early ill health retirement.

37. In February 2001, an ex gratia offer was made to Mr Whitter in respect of all claims between Mr Whitter, the First and Second Respondents.  This was not accepted by Mr Whitter at the time.

SUBMISSIONS
38. Joint submissions have been made to me on behalf of the First and Second Respondents in response to Mr Whitter’s complaint.  In these submissions a number of concessions are made:

38.1. It is accepted that the information given to Mr Whitter by Mrs Welch and Mr Barnett, to the effect that under the 1991 Rules only current employees were eligible for consideration for early retirement on grounds of incapacity, was wrong in law.

38.2. It is accepted that Mr Whitter duly applied for ill-health early retirement in terms of Rule 5.2 and 9.3 of the 1991 Rules. 

38.3. It is accepted that Mr Whitter qualifies for early retirement benefits (other than for reason of incapacity) under Rule 5.2. 

39. The First and Second Respondents argue, however, that Mr Whitter did not retire from service because he was incapacitated but by reason of redundancy.  As a consequence, Rule 5.2 is not satisfied and Mr Whitter is not entitled to ill health early retirement benefits.

40. Mr Whitter says that he was advised by the Second Respondent not to challenge his redundancy and to rely on his application for ill health early retirement.  The Respondents have accepted in their submissions to me that “certain individuals may have suggested to Mr Whitter that he apply for early retirement on grounds of incapacity”.

CONCLUSIONS

41. A number of people appear to have offered Mr Whitter advice about the actions he should take and, therefore, led Mr Whitter to expect that he might be able to receive an early retirement pension from the Scheme on ill-health grounds. But I do not regard their actions as amounting to any indication to him that either the Employer or the Trustees had, or would, consent to his application. 

42. For a long time, the First and Second Respondents persisted in telling Mr Whitter that his application for early retirement could not be considered because he was not a current member of the Scheme. This was a misinterpretation of the Rules since Mr Whitter clearly submitted his application before leaving service, as required under Rule 5.2.1. Mr Whitter suffered considerable distress as a result of that misinterpretation (which I regard as maladministration) and I make a direction below in recognition of this.

43. The argument set out in paragraph 39 was not raised until a late stage despite the complaint itself being addressed on several previous occasions.  Nevertheless it is an argument that I am required to address.

44. Mr Whitter asked the Second Respondent if he could be considered for ill health retirement on 23 February 1999.  This is confirmed by Mrs Welch who also notes that it was before Mr Whitter was made redundant. Mrs Welch said she left the meeting indicating she would get matters underway.  By the time Mr Whitter pursued his request in writing, he had received his Redundancy Notice. 

45. As a result of the Redundancy Notice, Mr Whitter left employment on 26 March 1999.  Before then he had applied for ill health retirement.

46. Had Mr Whitter met the criteria for payment of an ill health pension on 26 March 1999, there might be room for arguing whether his employment had ceased because of his ill health retirement, rather than by redundancy.  I note in passing that if the former view were taken, there would be no entitlement to a redundancy payment.  Dr Sorrell seems to me to have sought to make this clear to Mr Whitter at the outset, telling him he would have to work out for himself whether redundancy or ill health were the more beneficial option.

47. One of the criteria is that the Employer has consented to the application.  In deciding whether to consent, the Employer needs to act in good faith.  In deciding whether to give consent, the Employer is not limited to deciding whether or not there is proof of incapacity.  Subject to the duty of good faith, the Employer is entitled to take other matters into account including its financial interests.

48. In the letter to OPAS (paragraph 34), the Second Respondent said it did not contest that Mr Whitter appeared to meet the definition of incapacity as defined in the Rules.  However, it also said that that the matter had been reconsidered but, having taken into account the medical evidence, the Second Respondent was not prepared to consent to ill health retirement being granted.  In the absence of such consent, Mr Whitter cannot be seen to have retired on grounds of incapacity.  Instead he left employment as a result of redundancy.

49. Although an offer was made to Mr Whitter in February 2001, it was made on an ex gratia basis – ie. without admission of guilt.  It therefore does not affect my view as to whether there was any liability on the First or Second Defendants in respect of Mr Whitter claim for ill health retirement.

50. I observe that since October 2000 the Rules of the Scheme have changed and that the change applied retrospectively. My review has been limited to considering how the Respondents dealt with his application under the Rules that they knew to be in force at the time. But under the amended rules which have been brought into force retrospectively so as to cover the period with which this determination is concerned, it is possible for a deferred member, such as Mr Whitter to receive a pension payable before his Normal Pension Date, subject to the consent of the Trustees. Mr Whitter may wish to pursue this route with the Trustees.

51. I do not uphold the complaint set out at paragraph 1.1.  There is however, some substance in the complaint set out at paragraph 1.2 and I make a direction to redress such injustice as was caused in consequence.

DIRECTIONS

52. I direct that the First and Second Respondents shall within 28 days of this determination each pay Mr Whitter £200 in compensation for the distress and inconvenience he has suffered as a result of the maladministration I have identified.

DAVID LAVERICK

Pensions Ombudsman

31 March 2005

The Nacanco (1988) Pension Plan 

Extracts from 1991 Rules

5.2
Early Retirement

If a Member retires from Service with the consent of the Employer and the Trustees either before Normal Retirement Date but on or after his fiftieth birthday, or at any time before Normal Retirement Date because he is Incapacitated he shall be entitled to' an immediate annual pension payable during his lifetime as an alternative to any benefit payable under the provisions of Rule 9 (Termination of Pensionable Service).




5.2.1
Any Member wishing to retire early under the provisions of this Rule 5.2 shall, before he retires, inform the Employer and the Trustees in writing that he wishes his retirement benefits to become payable on his retirement.




5.2.2
Subject to the limits imposed by Rule 14 (Inland Revenue limits) the Immediate annual pension payable to a Member who retires after his fiftieth birthday and before Normal Retirement Date other than as a result of Incapacity shall be equal to the pension which would have been payable to him at Normal Retirement Date but calculated by reference to the Member's Pensionable Service and Final Pensionable Salary at the date of his actual retirement and (except where the Member retires after having attained the age of sixty but before reaching his Normal Retirement Date) reduced by a percentage calculated on a basis certified as reasonable by an Actuary having regard to the period between the date the first instalment of pension falls due and the date on which the Member will attain the age of sixty..




5.2.3
Subject to the limits imposed by Rule 14 (Inland Revenue limits) the amount of any immediate annual pension payable to a Member who retires at any time before Normal Retirement Date as a result of Incapacity shall be the annual amount of pension to which the Member would have been entitled had he ceased to be in Pensionable Service on his Normal Retirement Date (but calculated on the basis of his Potential service and his Final Pensionable Salary

at the actual date of retiring):

Provided that early retirement on pension on grounds of Incapacity shall be subject to the production of such medical evidence as the Employer and Trustees consider to be satisfactory proof that the Member is suffering from a physical or mental incapacity which is bad enough to prevent him from following his normal occupation or any other occupation for which he may be fitted by education or experience, or at the discretion of the Employer and the Trustees, has seriously and permanently impaired his earning capacity:

And provided further that the Trustees may discontinue the payment of pension to any person who has retired early on grounds of Incapacity if, in their reasonable opinion the Member ceases to be Incapacitated.




9.3
Preservation of Benefits in the Plan

A Member who, on leaving Pensionable Service, has completed two or more years' Qualifying Service shall continue to be entitled to the appropriate benefit or benefits listed below, but calculated by reference to the Member's Pensionable Service (limited to Pensionable Service at 5 April 1988 where only part of the Member's Cash Equivalent has been transferred out of the Plan because the Trustees have exercised their discretion under Rule 9.8.2.3) and Final Pensionable Salary at the date of leaving Pensionable Service.

The benefits to which this Rule refers are: 



9.3.1
A pension payable at Normal Retirement Date.

Extracts from 2000 Rules

Rule 17(B)(1) states:

“alternative date of payment of Deferred Pension

(1) Subject to the conditions in (2) a Member who is entitled to a Deferred Pension…can choose to have it paid on an alternative date. The Member must make the choice before the pension is due to start. The alternative date can be:

(a) before the date specified in (A) [Normal Pension Date] but, unless the Member is suffering from Incapacity, not before his 50th birthday…

(2) A Member can choose to have his Deferred Pension paid from an alternative date only if:

(a)  he gives written notice to the Trustees;

(b)  the Trustees agree;

(c) he gives the Trustees any evidence of his present health that they require…”

Incapacity under these Rules is defined as follows:

“Incapacity means physical or mental impairment that the Participating Employer and the Trustees consider is serious enough

(a) to prevent a Member from following his normal employment, or

(b) to seriously and permanently impair his earning capacity”
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