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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr Clarke-Jervoise

Scheme
:
Rank Pension Plan (the Plan)

Principal Plan Employer 
:
Rank Leisure Holdings plc 

Employer
:
Rank Holidays Division

Trustee
:
Rank Pension Plan Trustee Limited

MATTERS FOR DETERMINATION

1. Mr Clarke-Jervoise says that he expected to be paid his benefits from the Plan without reduction for early payment from age 60.  The Respondents do not agree that Mr Clarke-Jervoise was so entitled.  Mr Clarke-Jervoise further says that accurate information as to his benefits from the Plan was withheld from him for almost two years.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.  

RELEVANT PROVISIONS and DOCUMENTS

Trust Deed and Rules

3. The Plan was set up by a Definitive Trust Deed and Rules dated 8 April 1963.  The Plan is currently governed by a consolidated Definitive Trust Deed and Rules dated 28 May 1998.  Rule 16 (c) deals with early retirement and provides:

“In the event of a Member retiring from Group Service, with the consent of the Employer, either at an any time prior to Normal Pension Date on account or Incapacity, or (i) at or after the Member’s 50th birthday if the Member retired prior to 1st January 1990, or (ii) at or after the Members’ 55th birthday if the Member retired on or after 1st January 1990 for any other reason, such Member shall ……be entitled on such retirement, in lieu of all other benefits to which the Member would otherwise be entitled under the Plan, to an immediate pension of reduced amount ….equivalent to the actuarial value of the Member’s interest in the Plan, the amount of such reduced pension and such actuarial value being determined by the Actuary.

PROVIDED THAT:-

(1) in the event of a Member, who was in Group Service on 17 May 1990, retiring at any time on account of Incapacity, or after his 60th birthday but prior to Normal Pension Date for any other reason, his pension will be calculated to the date of leaving Group Service but without any reduction for earlier payment.  If a Member retires prior to his 60th birthday for any other reason, his pension will be reduced for earlier payment as if his Normal Pension Date were the Member’s 60th birthday.

4. Schedule 1 to the Rules defines “Normal Pension Date” (or Normal Retirement Age (NRA)) as the member’s 65th birthday.

5. Rule 24 deals with benefits on termination of membership.  Sub paragraph (d) provides that any benefit to which a member is entitled under Rule 24 remains subject to the Rules of the Plan and that the provisions of Rule 16(c) apply to any pension to which the former member is entitled.

6. A Deed of Amendment was executed on 16 February 1999.  Rule 16(c) as set out above was deleted and the following substituted:

“(c) Early Retirement 

For the purpose of this Rule, “Immediate Pension” means an immediate pension (paid in lieu of all other benefits to which the Member would otherwise be entitled under the Plan) of reduced amount …. equivalent to the actuarial value of the Members interest in the Plan, the amount of such reduced pension and such actuarial value being determined by the Actuary.

Early Retirement (other than on grounds of incapacity)

A Member who leaves Group Service (other than on grounds of Incapacity) before Normal Pension Date but after reaching age 50 may choose Immediate Pension.

However, the following special provisions apply where:

(I) the Member was in Group Service on 17 May 1990 and is retiring before Normal Pension Date with the consent of his or her Employer.  In these circumstances, Immediate Pension will be defined as above except that any reduction will only take account of the period (if any) by which retirement precedes age 60;

(II) the Member was in Group Service before 6 April 1991 and is retiring before Normal Pension Date other than as described at (I) above.  In these circumstances Immediate Pension will be as defined above except that;

(III)
if the Member is female, any reduction to that part of her pension which is attributable to Pensionable Service before 6 April 1991 will only take account of the period (if any) by which retirement precedes age 60;”

7. Further Deeds of Amendment were executed on 27 May 1999 and 31 March 2000 but the amendments are not relevant to Mr Clarke-Jervoise’s application.  

Announcements and Circulars

8. In February 1991 an announcement was issued (the February 1991 Announcement) on behalf of Plan employers.  It read:

“The Company has recently completed a major review of it’s current pension arrangements in the light of the trend towards equal retirement ages for both men and women.  We are therefore pleased to announce that with effect from  6th April 1991 all members of [the Plan] will have a Normal Pension Age of 65. 

…. As the existing female members may well have been planning to retire at age 60 it has been agreed that although the Normal Pension Age has been changed to age 65 they will be able to retire at any time between age 60 and 65 with their retirement benefits calculated to the date of leaving being paid without any reduction to reflect an early retirement.  In practice this means that they will have a flexible retirement age between ages 60 and 65.  

Whilst the Normal Pension Age for male members is unchanged, some improvements are being made in respect of existing members who early retire between ages 60 and 65.  To maintain equal treatment between male and female members, an existing male member retiring between ages 60 and 65 will have his retirement benefits calculated to the date of leaving without any discount as a result of early payment.  In other words current male members will also have flexible retirement ages between 60 and 65.

…Early retirement pensions can only be payable with the agreement of the employing Company.”

9. A circular was issued to all members of the Plan on 6 October 1993 (the October 1993 circular).  That circular dealt with a review of the Plan by Union Pension Services (UPS) and included the following:

“The UPS review was based upon pension schemes as they stood five years ago in 1988.  Since then Rank has introduced a number of changes, including;

i. the equalisation of retirement ages in 1991

ii. the option, for members in service at April 1991, to retire, with the company’s consent, between 60 and 65 with their pension calculated on the benefits earned to the date of retirement and without being discounted for leaving prior to the normal retirement date.”

10. The UPS report was also mentioned in the 1993 Rank Pension report which said on page 11 in relation to the findings of the UPS review:

“First, the [UPS review] failed to take into account the discretionary increases to pensions made by the trustees since 1988, on top of the guaranteed amounts.  Secondly, it did not take account of a number of changes made to the [Plan] over the past few years, including moving to the same retirement age for everyone; allowing members who joined the Plan before April 1991 to retire any time between 60 and 65 with no reduction in pension earned,…”

11. On 10 March 1999 an Announcement (the March 1999 Announcement) was issued by employers under the Plan.  It read:

“On 2nd February the Trustee Board for the Rank Pension Plan agreed to an improvement in the early retirement provisions which had been proposed…

The effect of the improvement is that members of the [Plan] can now take early retirement at any time from age 50 onwards as of right.  Previously company consent was required.  

If you would like to find out more about how this will effect you, please contact your appropriate Head of Human Resources.”

12. A circular was sent to active members of the Plan on 1st August 2000 on the subject of early retirement.  It read, in part, as follows:

“Last year the Company advised you of an important change in the early retirement provisions of the [Plan].  As it appears there may be some misunderstanding about the nature of the change, I am writing to you by way of clarification of the revised provisions.  

The Company, with the agreement of the Trustee, amended the Rules of the Plan so that if you are leaving the employment of Rank Group, you now have the right to take an early retirement pension.  In order to exercise this new entitlement you must be at least age 50.  In addition, where early retirement is taken as of right under this new provision, the pension payable will be subject to a reduction to take account of early payment.  This means that the immediate pension will be discounted by reference to the number of years remaining to age 65.  Certain protections apply to benefits in respect of service prior to 6 April 1991 and you will be provided with details at the relevant time if this affects you.

The [NRA] under the Plan remains age 65.  It was the case, and still can be the case, that in certain special circumstances an enhanced early retirement pension can be offered.  This is by no means automatic and such an arrangement requires the express consent of the particular business within the Group as well as their agreement to fund the cost of the enhancement.”

Plan Booklets

13. The April 1991 version of the Plan members booklet dealt with early retirement on page 11 and included the following:

“With the Organisation’s agreement, you may be able to retire between age 55 and NRA (or earlier in the event of serious ill-health).

….Existing members of the Plan at 5th April 1991 ….

Subject to the Organisation’s agreement, you will be able to retire early between the ages of 60 and 65 on preferential terms.  Your benefits will be calculated to the date of leaving, and payable without any reduction as a result of the benefits being paid from an earlier date.

14. The April 1997 edition of the Plan booklet said on page 4 in relation to early retirement:

“Subject to the agreement of the Company, you may be able to retire at any time from age 50 onwards.  Your pension and tax free cash sum will be payable immediately and calculated as if you had retired at Normal Retirement Age…However, you should note that:

Pensionable Service will be based on service actually completed at the date you retire.

Your pension and tax free cash sum will be reduced because you are retiring before Normal Retirement Age.  The amount of the reduction varies from time to time, and details are available on request.  If you were a member of the Plan on 5th April 1991 (including former members of the Mecca Leisure Pension Schemes who joined the Plan on that date), there will be no reduction if you retire from service on or after age 60.”

15. The information relating to early retirement contained in the April 1998 version of the Plan booklet was the same as that in the previous (April 1997) edition.  

16. The November 1999 edition of the members’ booklet included in relation to early retirement:

If your employment …. ends after age 50 but before NRA, then you can elect to take an early retirement pension from the Plan.  

Your pension and cash sum will be paid immediately, however you should note that:

Pensionable Service will be based on service actually completed at the date you retire.

Final Pensionable Earnings will be as at the date you leave employment.

Your pension and cash lump sum will be reduced because you are retiring before [NRA].

  NRA was again defined as age 65.

MATERIAL FACTS
17. Mr Clarke-Jervoise was born on 30 April 1942.  He was made redundant in September 1999 after 27 years’ service with the Rank Group.  He was then aged 57 years and five months.

18. Between June and September 1999 Mr Clarke-Jervoise received information as to his benefits under the Plan.  On 8 September 1999 the Trustee wrote to him giving details of his benefits, assuming that he would only begin to draw benefits from the age of 60.  Option 1 was a lump sum of £9,572.34 plus an annual pension of £11,458.16.  Option 2 was a maximum lump sum of £47,986.53 plus a reduced pension of £7,710.43.  Option 3 was a full pension of £12,521.75. 

19. Mr Clarke-Jervoise queried the difference between those figures and information he had been given in 1997.  He also requested information regarding his Additional Voluntary Contributions (AVCs).   

20. On 13 October 1997 Mr Payne, the then Group Pensions Administration Manager, had written to Mr Clarke-Jervoise enclosing a quotation setting out Mr Clarke-Jervoise’s estimated benefits assuming he left service on 31 October 1997.  The statement, which did not include Mr Clarke-Jervoise’s AVCs, showed an estimated total pension (made up of benefits from the Scheme plus Mecca vouchers) payable from 30 April 2007 (Mr Clarke’s 65th birthday) totalling £9,411.71 plus a cash lump sum of £8,034.  Allowing for estimated growth in the Mecca voucher value and the assumed revaluation of the deferred pension from the Plan, the estimated pension at age 65 was £15,345.89 plus an estimated cash sum of £12,403.84.  The quotation was endorsed, in capitals and bold type, that all figures were for guidance only and were not guaranteed.  

21. The quotation also showed an early retirement pension payable from 1 November 1997 (inclusive of Mecca vouchers) of £8,441.76 per annum or a reduced pension of £4,870.20 per annum plus a cash lump sum of £39,006.18.

22. The covering letter also set out figures on the basis that Mr Clarke-Jervoise remained in service as a Plan member until the ages 60, 61 and 65.  Mr Clarke-Jervoise’s estimated pension at age 60 was shown as £19,000, £20,000 at age 61 and £24,000 at age 65.  Those figures had been calculated on a different basis to those shown on the quotation as they were inclusive of Mr Clarke-Jervoise’s AVC fund value and on the assumption that service continued to age 60 with an increase in pensionable pay of at least3% per annum.  It was also assumed that the Employer’s consent to early retirement would be given at age 60 so no actuarial reduction was applied to reflect the payment of pension before the normal retirement date and an additional 5 years’ service credit was assumed.  

23. Mr Payne wrote to Mr Clarke-Jervoise on 25 October 1999 to explain the reasons for the difference from  the figures given in 1997.  He said that in the main the reason for the difference was that the figures given in the letter of 13 October 1997 had been calculated on the basis that Mr Clarke-Jervoise remained in service.  Rank Group’s Head of Group Benefits wrote to Mr Clarke-Jervoise on 5 May 2000 reiterating that the October 1997 figures were on the basis that Mr Clarke-Jervoise’s employment continued to age 60 which would give pensionable service of 11 years and 1 month whereas in the event his actual pensionable service at the point where he left the company was only 8 years and 6 months.  However, the letter also said:  

“Additionally, these 1997 figures allowed for the possibility that the company would consent to early retirement at age 60 and approve the additional discretionary service credit of 5 years (to credit for service through to age 65).  This would have meant an effective [pensionable service] at 30 April 2002 [age 60] of 16 years 1 month compared to your actual [pensionable service] as at September 1999.”

24. Mr Clarke-Jervoise remained dissatisfied and instructed a solicitor who raised a number of queries in relation to Mr Clarke-Jervoise’s benefits under the Plan and his AVCs.  In January 2001 Mr Clarke-Jervoise wrote to the Chairman of the Rank Group, expressing his concern that although he planned to draw his benefits from 30 April 2001 he remained unclear as to exactly what amounts he would receive.

25. Rank Group’s Benefits Department wrote to Mr Clarke-Jervoise on 1 February 2001 enclosing a revised deferred benefits statement and stating that Mr Clarke-Jervoise’s AVC fund value as at December 2000 was £12,014.45.  Mr Clarke-Jervoise wrote to the Head of Group Benefits on 13 February 2001 requesting a full AVC statement.  He also requested details of the options available to him for drawing his benefits from 30 April 2001.  In March 2001 he received a statement showing a pension (payable from 1 May 2001) of £9,705.78 per annum plus a lump sum of £9,262.38 or a reduced pension of £6,090.25 plus a maximum lump sum of £47,225.41.  

26. Mr Clarke-Jervoise wrote on 1 May 2001 advising that he wished to commence drawing his benefits as soon as possible and that he wished to take the maximum lump sum and reduced pension.

27. On 24 May 2001 Mr Clarke-Jervoise wrote again to the Chairman of the Rank Group setting out his concerns as to the way in which the matter had been handled.  In his letter Mr Clarke-Jervoise referred to an agreement to fund an independent analysis of his AVC fund.  The Group HR Director replied on 8 June 2001.  She gave some information about Mr Clarke-Jervoise’s AVC fund and said that more would follow.  She admitted that it was unacceptable that the requested breakdown of Mr Clarke-Jervoise’s AVCs had not been forthcoming for which she apologised.  She referred to an offer of financial advice (from advisers associated with the Rank Group)  and said it was up to Mr Clarke-Jervoise whether he wished to seek advice.  She stressed that the offer of advice was not related to difficulties regarding Mr Clarke-Jervoise’s AVC fund but his redundancy and  issues arising therefrom.  

28. The Group HR Director wrote further on 5 July 2001.  Full details relating to Mr Clarke-Jervoise’s AVC fund were enclosed.  The HR Director said that a cheque for £650 would be sent to Mr Clarke-Jervoise to pay for financial advice on the basis that advice to that cost would have been funded on Mr Clarke-Jervoise’s redundancy.

29. Mr Clarke-Jervoise acknowledged safe receipt of the cheque in his letter dated 23 July 2001.  He commented on the clear presentation of the AVC figures which had assisted his financial advisor.

30. In the meantime Mr Clarke-Jervoise had initiated the Internal Dispute Resolution (IDR) procedure.  After completing Stages 1 and 2 he remained dissatisfied and referred the matter to my office.

31. Mr Clarke-Jervoise raised two matters of concern.  The first was what he described as “a considerable reduction in pension”.  He said that his Employer had failed to offer him early retirement credits that had been offered to many other employees retiring at age 60 and who had been able to draw unreduced benefits on retirement between the ages of 60 and 65.  Mr Clarke-Jervoise said that he had always intended to retire at age 60 and he fully expected to “get the five year credit added to his pension” (ie for his benefits to be paid without reduction for payment before age 65) for a number of reasons.

32. Mr Clarke-Jervoise refers to the February 1991 Announcement which he understood to mean that male employees could retire at age 60 without discounting of benefits.  

33. He also refers to the letter dated 6 October 1993 concerning the UPS review which mentioned, as a benefit of the Plan, early retirement at age 60 with reduction of benefits for early payment.

34. Mr Clarke-Jervoise says that without notification to members the discretionary arrangements which had been in place for many years and which had enabled benefits to be paid routinely from age 60 without reduction for payment before 65 had been  changed.  Once he realised that the pension that he would actually receive was not on that basis and was therefore considerably lower,  Mr Clarke-Jervoise requested consent to retire at age 60 on the basis of his long service so that his benefits could be paid on the more generous basis but his request was refused.  

35. Mr Clarke-Jervoise says that he was offered a choice of redundancy in 1997 (when he was Director of Trade and Corporate Sales of Oasis Holiday Villages) or another position with Rank Holidays Division, which he took.  He says that he also received a provisional offer from headhunters of alternative employment at an increased salary.  Mr Clarke-Jervoise says he elected not to take the redundancy package offered on the basis of advice from Mr Payne that as Mr Clarke-Jervoise would receive a full pension at age 60 he would be foolish to leave at that stage and should instead stay and maximise his Additional Voluntary Contributions (AVCs).  Mr Clarke-Jervoise refers Mr Payne’s letter of 13 October 1997 and enclosed statement, referred to above, since which he has discovered that the figures set out in the letter were on the basis that the benefits would be unreduced for payment before age 65 (with an additional service credit of 5 years).   Mr Clarke-Jervoise says that if he had have taken redundancy in 1997 he would have had the benefit of a redundancy package, part of which he could have used to secure additional pension benefits, the benefit of the higher salary which the new job offered.

36. Mr Clarke-Jervoise has seen a copy of evidence supplied by Mr M J Evans who was,  until his retirement in August 1996 (when he was succeeded by Mr Payne), the Group Pensions Manager, an individual trustee and Secretary to the Trustee.    Mr Evans said in relation to the equalisation of NRA for male and female members that it was decided to equalise NRA (which had previously been 65 for males and 60 for females) at 60 but with special arrangements for members of the Plan as at 6 April 1991.  According to Mr Evans, such members would have a NRA of 65 but if they retired between the age of 60 and 65 no actuarial reduction would be applied which was reflected in the third paragraph of the February 1991 Announcement.  Mr Evans further said that when a member left, a withdrawal form had to be sent to the Pensions Department.  Mr Evans produced a copy of the relevant form and pointed out that the form did not include any requirement to indicate if the Employer’s consent to the payment of early unreduced benefits had been given.  Mr Evans said that was because consent to the payment of early unreduced benefits was normally granted. 

37. Mr Evans supplied further evidence specifically in relation to employees who had left with deferred benefits. He said that basis for the requirement for employer consent was to prevent operational difficulties caused by the sudden early retirement of a key employee.  Mr Evans suggests that in the case of a member who had previously left service the requirement for consent did not apply.   

38. Mr Clarke-Jervoise says that Mr Payne, who succeeded Mr Evans, continued to confirm the policy set out by Mr Evans that five years’ additional pension without deduction would be paid automatically to employees who chose to retire at 60.  This, says Mr Clarke-Jervoise, is what he was told by Mr Payne in 1997 when offered the opportunity to take redundancy.   

39. Mr Payne has confirmed that his understanding of the Plan Rules in 1997 was members who had been Plan members in April 1991 who left service with deferred benefits were entitled to be paid benefits calculated by reference to a NPA of 60 without employer consent.   

40. Secondly, Mr Clarke-Jervoise said that accurate information was withheld from him for almost two years after the announcement of his redundancy in June 1999.  Mr Clarke-Jervoise said that he received during June to September 1999 four quotations, all of which were incorrect.  Difficulties then arose in tracing Mr Clarke-Jervoise’s AVC fund.  Although the Head of Group Benefits undertook in September 1999 to deal with the matter, nothing further was heard by 20 February 2000 when Mr Clarke-Jervoise wrote further.  As he had not heard further by 17 April 2000 Mr Clarke-Jervoise wrote to the Chief Executive of the Rank Group.  Despite instructing solicitors to deal with the matter in his absence in France, the position remained unclear on Mr Clarke-Jervoise’s return to England in January 2001 when he wrote to the Chairman, to whom he wrote further on 24 May 2001.  It was not until 5 July 2001 that Mr Clarke-Jervoise received a full breakdown of his AVC fund.  

41. In April 2004 Mr Clarke-Jervoise complained that he had still not received any payments in respect of his AVCs which he had requested be put into payment almost 3 years earlier.  He was advised that the first payment would be made on 1 June 2004 and that he would receive with the next payment on 1 July 2004 arrears backdated to his original retirement date (sometime in 2001) and interest.  Mr Clarke-Jervoise indicated that he had not authorised payments and he was not convinced that the amounts offered were correct.  He also said that the payment of £650 had not met his legal costs.

42. The Trustee commented on the matters raised by Mr Clarke-Jervoise in letters dated 3 and 4 July 2003.   The Trustee maintained that Mr Clarke-Jervoise did not have (and had never had) a right to retire on unreduced benefits from age 60.  Unreduced benefits from age 60 can only be paid with the consent of the Employer which consent has not been forthcoming in Mr Clarke-Jervoise’s case.  

43. The Trustee maintained that with the exception of a statement dated 3 May 2000 the statements issued since 1999 have all been correct.  The Trustee acknowledged that such statements had not always included the value of Mr Clarke-Jervoise’s AVC fund.  The Trustee said that it was explained to Mr Clarke-Jervoise that there had been delays in 1999 with the investment of AVCs but that action was taken to ensure that members were not adversely affected by such delays.  The Trustee said that a full breakdown was given in the letter dated 5 July 2001. 

44. The Trustee said about Mr Clarke-Jervoise’s AVCs that issues with the insurance company concerned had been resolved and Mr Clarke-Jervoise’s AVC fund had been converted to pension with the first instalment paid on 1 June 2004 with the July payment to include arrears plus interest.  

45. Rank plc (Rank) provided information on behalf of the Principal Plan Employer, the Employer having been sold in 2000.  Rank said that at no time was consent given to Mr Clarke-Jervoise to retire with a pension that was not reduced to take account of payment before age 65.  Rank say that Mr Evans’ further evidence fails to take into account Rule 24(d).

46. Regarding the information given to Mr Clarke-Jervoise in 1997, Rank said that at that time early retirement was only possible with the consent of the Employer and it was not until 1999 that it was possible to retire early as of right (with benefits reduced for early payment).  Rank said that the estimates given in the letter of 13 October 1997 were calculated on a different basis to the figures on the quotation enclosed with that letter.  The figures in the letter included Mr Clarke-Jervoise’s AVC fund, assumed his pensionable service continued to age 60 with a 3% per annum increase in pensionable pay and that the Employer consented to early retirement at age 60 with no actuarial reduction in benefits and an additional credit of 5 years service.  

47. Rank points out that Mr Clarke-Jervoise acknowledges that he has sustained no loss arising from his concerns about the payment and investment of his AVCs.  Rank say that he is now receiving a pension which includes the value of his AVC fund.  

48. Rank denies liability for any loss alleged by Mr Clarke-Jervoise as a result of declining a redundancy package and better paid alternative employment in 1997.  Rank says that it is not liable for unquantifiable differences occurring as a result of financial choices made by Mr Clarke-Jervoise at that time.  

49. Rank denies that Mr Clarke-Jervoise was assured, either by Mr Evans or Mr Payne, that he would automatically receive unreduced benefits from age 60.  Although Mr Payne’s letter of 13 October 1997 contained figures which were not reduced for early payment, such figures were not expressed as guaranteed and were marked as being for guidance only.  Furthermore, the Plan booklets represented the correct position and the need for employer consent.    

CONCLUSIONS
50. Under the current Plan rule (as amended by the Deed of Amendment dated 16 February 1999) which is set out above, Mr Clarke-Jervoise is entitled to an immediate pension but actuarially reduced.  He can only bring himself within  subparagraph (I) (which provides for an unreduced pension from age 60) if he has Employer consent which he does not.  He does fall within 16(II)(b) but that only applies to pension attributable to pensionable service between the two dates set out.  That provision was introduced to comply with equalisation requirements when NRA became 65 for both male and female members.  

51. I am satisfied that under the Plan rules in force prior to February 1999 there was no provision  which permitted early retirement as of right at age 60 on unreduced benefits at least in so far as male Plan members were concerned (although prior to the equalisation of NRA for both male and female members, female members had a NRA of 60).  That was the case for both active members seeking to retire from service and members with deferred benefits (see Rule 24(d)).  Accrued rights have not been adversely affected as at no stage was there any absolute right to the payment of unreduced benefits from age 60.

52. Pre 6 April 1991 male members have their benefits calculated by reference to a NRA of 65 aside from a small window in relation to benefits attributable to pensionable service between 17 May 1990 and 6 April 1991.  The Barber judgment, given on 17 May 1990, required the equalisation of NRA for male and female members.  However, it was not retrospective and benefits attributable to service prior to 17 May 1990 did not have to be equalised.  However from that date until the date of equalisation (ie the date on which measures eliminating discrimination between male and female members are introduced by the particular pension scheme in question) those members disadvantaged by the particular provision (for example, a NRA of 65 for male members compared with a NRA of 60 for female members) had to be granted the more favourable terms. The Plan equalised NRA for male and female members with effect from 6 April 1991.  Thus benefits for male members attributable to service from 17 May 1990 to 5 April 1991 must be calculated by reference to a NRA of 60, ie on an unreduced basis.   Thereafter, ie from 6 April 1991, a NRA of 65 for both male and female members applied.  

53. I next consider whether Mr Clarke-Jervoise was given to understand that despite the requirement for consent in the Plan rules, his benefits would be paid at age 60 without reduction for early payment.  I consider first the information generally available to Plan members and then information provided specifically to Mr Clarke-Jervoise.  

54. In so far as the Plan booklets are concerned although the payment of unreduced benefits from age 60 is mentioned, it is in the context that the Employer’s agreement to early retirement is forthcoming.  Read carefully, the Plan booklets correctly represented the position under the Plan rules.  

55. Mr Clarke-Jervoise has referred to the February 1991 Announcement (set out above).  The third paragraph was relevant to Mr Clarke-Jervoise.  Read in isolation, that paragraph gives the clear impression the male members can retire between ages 60 and 65 without reduction of benefits for early payment.  I agree that the Announcement must be read as a whole and that the final sentence refers to early retirement pensions being payable only with the consent of the employing company.  Thus, as the NRA for all members is 65, any pension paid earlier must be an early retirement pension and as such payable only with the consent of the employing company.  However, that is not what the third paragraph suggests, particularly taking into account the use of the word “will” in the fifth line.  The reference to a flexible retirement age also implies a choice on the part of the member which is somewhat inconsistent with the later expressed requirement of consent.  All in all, I can understand why the February 1991 Announcement may have been misconstrued and interpreted to the effect that retirement between ages 60 and 65 did not entail any discount for early payment. 

56. Further, the February 1991 Announcement should be considered in the light of the then prevailing policy relating to early retirement.  Mr Clarke-Jervoise has said that it was usual for members to retire at age 60 on unreduced benefits.  Mr Evans’ evidence, which I accept, supports Mr Clarke-Jervoise.  Mr Evans said that for some time, members who retired at age 60 had been paid unreduced benefits.  Such retirements were processed routinely on the basis that Employer consent was forthcoming without formal evidence of that consent being required.   

57. Further evidence of that policy appears in the 1993 Rank Pension Report, a comment from which is set out above.  The comment, with reference to the UPS survey, cited above, referred to “allowing” (which does connote a discretionary rather than an absolute entitlement) members who joined the Plan prior to April 1991 to retire on unreduced benefits between ages 60 and 65.  There was nothing to indicate that in the future that policy might be revised.  

58. Against the background I have set out, it is not difficult to see why Plan members, in the absence of specific information, may have formed the view that early retirement from age 60 without reduction in benefits would automatically apply.  I find that there was a failure to provide clear and unambiguous information regarding the Plan and early retirement and that such failure amounted to maladministration on the part of the Trustee, with whom principal responsibility for the provision of information regarding the Plan rested.  

59. I turn now to the specific information specific to Mr Clarke-Jervoise.  Mr Clarke-Jervoise says that he relied on the figures given in Mr Payne’s letter of 13 October 1997.  That letter indicated a pension of £19,000 per annum at age 60.  Mr Clarke-Jervoise actually received a pension of £9,705.78 per annum.  There are a number of reasons for the discrepancy.  First, Mr Clarke-Jervoise did not remain in service and his benefits were paid at age 59.  However, further, and importantly,  in calculating the figures in the letter of 13 October 1997 it had been assumed that the Employer would consent to early retirement at age 60 and that five years’ additional service credit would be given.  

60. Although there was nothing in the letter to indicate that the figures had been calculated on the basis that any discretionary element had been included, I recognise  the general warning (which appeared on the enclosed quotation and not the letter) that the figures were for guidance only and not guaranteed.  I consider, however,  that specific reference ought to have been made to the then current policy of allowing the payment of unreduced benefits from age 60.  With hindsight it would have been prudent to have warned that the continuation of that policy was not guaranteed.  I consider that it was maladministration to fail to point out that the estimated figures were based on an assumption of continued exercise of discretion.  

61. I have considered what Mr Clarke-Jervoise’s position would have been, had there been no maladministration and had he been advised that the estimated figures depended on a continued exercise of discretion.  Mr Clarke-Jervoise says that instead he would have taken redundancy in October 1997 and taken up alternative employment elsewhere at a substantially increased salary.

62. Even if Mr Clarke-Jervoise had been told of the discretionary element included in the figures set out in the letter dated 13 October 1997, I see no reason why he would not have assumed that the then prevailing policy would continue until he reached age 

63. Mr Clarke-Jervoise says that he turned down a redundancy package and better paid alternative employment because he believed that by remaining with Rank until age 60 or beyond he would be able to retire on benefits in line with those set out in the letter dated 13 October 1997. 

64. That involves too great an element of speculation, the pension possibility being but one of the factors which someone in Mr Clarke-Jervoises’ position would need to consider.  The salary, location and nature of other positions would clearly be other factors.  I am not prepared to make a direction that he should be reimbursed for the financial loss of a redundancy payment.

65. I do not agree, as Mr Clarke-Jervoise claims, that if he had left service in 1997, his pension benefits would have been more than he is actually receiving.  The quotation enclosed with the letter dated 13 October 1997 included an immediate pension payable from 1 November 1997.  The more generous benefits were only payable on retirement from service at age 60 or over and not on earlier retirement.  It is therefore not the case that Mr Clarke-Jervoise could have retired in 1997 on the more generous basis as at the time he was only aged 55 years.  The immediate pension payable from 1 November 1997 would have required Employer consent although that is not apparent from the quotation. 

66. Nor has any financial loss flowed from the decision to increase his AVC payments as Mr Clarke-Jervoise will have gained increased benefits in return for the higher payments made.  

67. By the time Mr Clarke-Jervoise left service in 1999 he had received up to date quotations in respect of his pension benefits and he was aware of the correct level of his benefits.  I accept that at that stage, when Mr Clarke-Jervoise discovered that his benefits would be would be reduced for payment before age 65 he suffered disappointment, inconvenience and stress.  

68. As to whether there was a failure to give Mr Clarke-Jervoise accurate information as to his pension benefits and in particular his AVCs, I agree that there is evidence that queries raised by Mr Clarke-Jervoise were not dealt with promptly or fully.  For example, Mr Clarke-Jervoise had received no response to his letters dated 20 February 2000 by 17 April 2000 on which date he wrote to Rank’s Chief Executive.  Although the letter of 3 May 2000 dealt with some of his queries it promised further information as to the current value of Mr Clarke-Jervoise’s AVC fund,  That information had not been provided by 15 November 2000 when solicitors instructed by Mr Clarke-Jervoise wrote.  Further, from what Mr Clarke-Jervoise says, it seems that his solicitors may have had to write twice before eliciting the response sent on 29 November 2000.  In addition, whilst steps were taken to ensure that Mr Clarke-Jervoise suffered no financial loss as a result, it is admitted that there was a delay in investing his AVC fund.  There was also a delay in providing Mr Clarke-Jervoise with a full breakdown of his AVC fund which it is admitted was unacceptable.  

69. However, Mr Clarke-Jervoise did receive a payment of £650 which I consider to be adequate redress for such injustice as was caused by the maladministration I have identified. It is only in exceptional circumstances that I am prepared to consider reimbursement of legal costs incurred and I do not propose to make any order in respect of legal costs incurred by Mr Clarke-Jervoise in pursuing an unsuccessful complaint.  

70. It was not apparent until recently that difficulties regarding Mr Clarke-Jervoise’s AVC fund remained.  Aside from Mr Clarke-Jervoise letter dated 29 June 2004 to the Plan administrators, I have seen the correspondence relating to this matter and I do not propose within the context of his current complaint to deal with the matter.  If agreement cannot be reached about the putting into payment of his AVC fund or if he wishes to complain about the delay in so doing (as opposed to the delay until 5 July 2001 in providing an accurate breakdown which I have considered) a fresh complaint will be required. 

DAVID LAVERICK

Pensions Ombudsman

21 September 2004
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