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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr K Goodman

Scheme
:
Carlton Communications Group Pension Scheme

Trustees
:
Trustees of the Carlton Communication Group Pension Scheme

THE COMPLAINT (dated 8 February 2002)

1. Mr Goodman complains of maladministration by the Trustees in that they failed to grant him ill health retirement.  Mr Goodman alleges that the maladministration caused him injustice, in particular, distress and inconvenience.

MATERIAL FACTS

Rules of the Scheme (the Rules)
2. Ill health retirement is available under Rule 9.1, as follows:

“A Member who ceases to be an Active member (other than by death) and who also ceases to be in Service before Normal Retirement Date:-

…

(b) on grounds of Incapacity;

may, with the consent of the Employer and the Trustees, be granted a pension from the Main Fund which becomes payable with effect on and from the day after he ceases to be in Service …”

3. Rule 9.2 provides that:

“A Member who wishes to receive a pension in accordance with this Rule shall notify the Trustees in writing of his wish before the date on which he ceases to be an Active member.  …”

4. Rule 9.3 provides that the pension will be calculated as if the Member had retired at his Normal Retirement Date.

5. Incapacity is defined in the Third Appendix to the Rules as:

“in relation to a Member means such physical or mental incapacity as, in the Trustees’ opinion having obtained medical advice, is likely to be permanent and either prevents the Member from following his normal employment or severely impairs his earning capacity;”

6. Rules 3 and 21 both provides that:

“The Trustees may require evidence of health to be provided by a medical practitioner nominated by the Trustees and may disregard any other evidence of health.”

Background
7. Mr Goodman was an active member of the Scheme between 6 April 1999 and 30 November 2001 and had accrued pensionable service under the Metrocolor London Limited Pension and Assurance Scheme, prior to its merger with the Scheme.  Mr Goodman was employed by Metrocolor London Limited when it ceased trading in September 2000, at which time his employment was transferred to Technicolor Limited.  Employees were offered a trial employment period with Technicolor Limited to determine whether they wished to relocate or make the extra commute to the facility, before making a final decision about whether to accept redundancy by 11 October 2000.  Mr Goodman took advantage of the trial offer but, on 31 August 2000, applied for early retirement on the grounds of incapacity.

8. The Trustees’ solicitor explains that, because the outcome of Mr Goodman’s application had not been determined when Metrocolor London Limited ceased employing him, Technicolor Limited agreed to continue to employ Mr Goodman albeit that he was on sick leave.  Technicolor Limited also agreed to extend the deadline for Mr Goodman to accept redundancy, so that he could consider that option once he was made aware of the outcome of his application.

9. Mr Goodman explains that he suffered a heart attack in 1993, following the recovery of which he returned to work.  In December 1994, he suffered a coronary artery spasm, from which he also recovered and returned to work in 1995.

10. In September 2000, Mr Goodman’s GP, Dr C J Brett, wrote in support of Mr Goodman’s application.  He stated:

“A recent change of arrangements at work has resulted in a large increase in journey time and stress.  I was reasonably happy for him to continue working while he did not find it stressful but I now strongly advise him that he should not continue to work when the extra travelling is involved.”

11. The Trustees wrote to Dr Brett on 8 November 2000 asking for his opinion as to “whether or not … that condition has now become sufficiently serious to prevent [Mr Goodman] from following his normal employment or severely to impair his earnings capacity.” Dr Brett was also asked whether he considered the situation to be permanent.

12. The Trustees also obtained an opinion from Dr John O’Dowd, Corporate Health Physician dated 24 November 2000, who stated that:

“It would appear that his medical condition has remained reasonably unchanged over the past 5 to 6 years.  From our discussion it would appear that much of the perceived difficulty relates to Kevin’s perceived change in role since moving to the new site in September 2000.  Physically on examination his condition appears stable.  I suspect that Kevin might well benefit from some form of flexitime (extending his hours throughout the day to enable him to have short breaks on one or two occasions) should that facility be available.  I do not feel that he would qualify for medical retirement on ill health grounds.”

13. Dr Brett provided the following response to the Trustees on 30 November 2000:

“As you know, Mr Goodman has a history of myocardial infarction and known to have two vessel coronary heart disease.  Situations of stress, rather than mild exertion, have recently been tending to produce chest pain, about which I am very concerned.  I do not know whether it is due to the circumstances of the relocated workplace or whether this is some progression of his pre-existing disease.  Whichever is the case, however, I am firmly of the opinion that he should not continue working and travelling as he is at present.”

14. On 16 January 2001, the Trustees wrote to Mr Goodman advising their conclusion was that his medical condition did not qualify him for an ill-health pension under the Rules.  Mr Goodman was advised he could re-apply should his condition deteriorate.

15. On 19 January 2001, Mr Goodman wrote to the Trustees advising that he wished to appeal against their the decision.  He noted he would be seeking the assistance of the Pensions Advisory Service (OPAS) to do so.

16. On 20 March 2001, the Group Pensions Manager wrote to Mr Goodman’s appointed OPAS Adviser whom he had nominated to act as his representative in respect of his complaint under the Internal Dispute Resolution (IDR) procedures.  It was explained that no reason could be seen for upholding Mr Goodman’s complaint and it was noted that the Trustees had reached their decision on the basis of medical reports from both Dr O’Dowd and Dr Brett.  The Group Pensions Manager explained that Mr Goodman had the right to refer his complaint to the Trustees, within the next six months.

17. On 22 May 2001, the OPAS Adviser wrote to the Group Pensions Manager on Mr Goodman’s behalf asking whether Mr Goodman’s case could be reviewed and further medical evidence obtained.  A further letter from Dr Brett dated 4 May 2001 was enclosed, in which he stated that:

“There is no prospect of [Mr Goodman’s] condition improving and it is likely that it will deteriorate, possibly needing medical intervention.  Therefore I am strongly of the opinion that he should not continue working.”

18. This letter was acknowledged on 4 June 2001 with the advice that Dr Brett’s letter would be referred to the Trustees at their next meeting.  On 18 June 2001, the OPAS Adviser was told that the Trustees had agreed there should be a further assessment of Mr Goodman’s condition and the matter was being referred to an independent doctor.

19. The Trustees’ solicitor has explained that the letter from the OPAS Adviser was considered to be a new application rather than a second appeal, in order to allow the Trustees to consider whether Mr Goodman’s condition had changed.

20. On 2 July 2001, Mr Goodman wrote to the Group Pensions Manager explaining that he understood the Trustees wanted further medical information.  He enclosed a letter from another GP, Dr P B Bezuidenhout dated 28 June 2001, who had stated:

“[Mr Goodman’s] medical condition will not improve, and is likely to deteriorate.  Stressful situations likely to occur in his present employment exacerbate his medical condition and for this reason he has been advised not to work.”

21. On 7 November 2001, Mr Goodman was assessed by Dr D Wallington, Consultant Occupational Physician.  On 19 November 2001, Dr Wallington prepared his report for the Trustees, in which he stated:

“Although Mr Goodman has coronary artery disease, he could be treated with surgery which he has declined.  He cannot be forced to undergo surgery and his prognosis is not that good particularly if he continues to smoke.  I consider that he could remain in employment with slight modifications to his duties.

I cannot state that his condition is permanent in that treatment could help him and therefore all reasonable treatment options for his condition have not been exhausted and therefore he does not meet the requirements of the above definition [for ill health retirement].”

22. On 13 December 2001, Mr Goodman was advised that the Trustees had concluded he did not qualify for early retirement on the grounds of incapacity.  In the letter addressed to the OPAS Adviser, the comment was made that:

“The trustees have now considered Mr Goodman’s medical condition on two separate occasions (January 2001 and November 2001).  In respect of the first occasion Mr Goodman asked for the matter to be referred to the first stage of our internal dispute resolution procedure.  In accordance with that procedure I examined his complaint and rejected it.  In the six month period since I replied to you on 7 March 2001 Mr Goodman has had the right to refer the matter to the trustees under stage two of the procedure.  He has chosen not to do this.”

23. It was also noted that, as Technicolor Limited ceased to be a participating employer in the Scheme on 30 November 2001, Mr Goodman had become a deferred pensioner and could not qualify for a pension under rule 9 of the Rules.  (While this is technically correct, rule 12.2 provides for a deferred pensioner to request his pension to become payable from any date on grounds of incapacity with the consent of the Trustees).

24. Mr Goodman referred his complaint to my office, because he did not agree with the Trustees decision to decline his application.  Mr Goodman considered his condition to be permanent and that, as he has been unable to work for over a year, he would view his condition as seriously impairing his earning capacity.  Mr Goodman has further submitted that his employment with Technicolor Limited terminated on 1 October 2002, due to his health.  Mr Goodman has also provided me with a further letter from Dr Bezuidenhout dated 17 December 2002, in which he reports:

“Mr Goodman has coronary artery disease with a past history of myocardial infarction in 1993.  His medical condition is permanent.  While in employment prior to November 2000 he experienced chest pain during situations of stress which were identified as work related.  Chest pain is still precipitated by stressful situations.”

CONCLUSIONS
25. In accordance with the Rules, early retirement on the ground of incapacity is available if the member meets the criteria and is given the consent of both the Employer and the Trustees.  The criteria require the Trustees to form an opinion as to whether the member’s physical or mental capacity is likely to be permanent and either prevents the Member from following his normal employment or severely impairs his earnings capacity.  In forming their opinion, the Rules provide that the Trustees must obtain medical advice but are not obliged to have regard to medical evidence, which is provided by someone other than a medical practitioner nominated by the Trustees

26. There is no dispute about Mr Goodman’s medical history – he suffered a myocardial infarction and now has coronary artery disease.  The question is whether the medical opinions provided to the Trustees were such that it was unreasonable for the Trustees to have formed the opinion that Mr Goodman was not permanently incapacitated by his condition from either following his normal employment or of having to accept severe impairment to his earning capacity.

27. Both of Dr Brett’s letters of September and November 2000 suggested Mr Goodman should not continue his then pattern of travelling and working.  Dr Brett’s concern was the level of stress that Mr Goodman was experiencing and he explicitly commented that, while Mr Goodman did not find his work stressful, he was happy for him to continue working.  Dr Brett’s letters tend to suggest it was more the extra travel needed as a result of the relocated workplace that had increased the stress on Mr Goodman, rather than the work itself.  Dr O’Dowd’s opinion reflected Dr Brett’s concern that the change in workplace has led to the difficulty as Mr Goodman’s condition has remained reasonably stable.

28. Apart from the concern over travelling, it is difficult to see support in these opinions for the view that Mr Goodman was unable to continue in his normal employment or that his condition was such as to mean that his earning capacity was seriously impaired.

29. In light of the medical information available to the Trustees at the time they were considering the application, I do not consider the Trustees’ opinion that Mr Goodman was not permanently incapacitated to be unreasonable.

30. It may be that Mr Goodman’s employment has now ceased because of his health.  Yet this does not alter my conclusion that, when Mr Goodman ceased to be an active member of the Scheme in November 2001, he did not meet the criteria for an incapacity pension.

31. The Trustees’ solicitor advises that the letter from the OPAS Adviser of 22 May 2001 was considered as a new application rather than an appeal under stage 2 of the IDR procedure.  The decision letter in respect of stage 1 of the IDR procedure invited a further appeal to be made to the Trustees within six months.  The letter from the OPAS Adviser did not specifically state it was submitted as an appeal to the Trustees, but it was submitted within the six month time limit and I would have thought it was reasonable to assume it was submitted as a stage 2 appeal rather than as a new application.  Alternatively, it may have been appropriate to enquire on what basis it had been submitted.  My concern is that, by unilaterally deciding to treat the letter in the way they did, the Trustees could have prevented Mr Goodman from properly considering his option in respect of redundancy - that option having been extended until the result of Mr Goodman’s application was known.  However, at no time during the IDR process or correspondence with OPAS did Mr Goodman suggest he felt he had been deprived of the opportunity to take the redundancy offer due to the Trustee’s actions and I would view with some scepticism any claim in that respect now.  I note the Trustee’s comment that its decision to treat the letter from OPAS as a new application allowed fresh medical evidence to be obtained and considered, which it believed would be to Mr Goodman’s benefit.  Nevertheless, I consider it would have been prudent to clarify the basis of the letter from OPAS and, if need be, reach a mutual agreement on how it should be treated.

32. In respect of the second application, the additional letters from Dr Brett and Dr Bezuidenhout suggested that, as Mr Goodman needed to avoid stressful situations, he should not continue to work.  Dr Wallington’s opinion was that, at the time, Mr Goodman could continue to work, albeit with slight modifications to his duties.

33. Dr Wallington also indicated that Mr Goodman had refused surgery, which he considered to be the “treatment of choice in this condition”.  Mr Goodman has said he was never offered surgery, but considers it as a last resort.  Nevertheless, the fact that treatment is available means Mr Goodman’s level of incapacity could not, at that stage, be considered as “likely to be permanent”, regardless of whether it would otherwise fulfil the criteria.

34. I do not consider the Trustees’ decision to have been unreasonable.  Accordingly, the complaint is not upheld.
DAVID LAVERICK

Pensions Ombudsman

15 January 2003
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