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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs K E Fallon

Scheme
:
Local Government Pension Scheme

Manager
:
Tower Hamlets Borough Council (the Council)

THE COMPLAINT (dated 12 March 2002)

1. Mrs Fallon complains of maladministration by the Council in providing her husband with incorrect information as to the amount of the potential widow’s pension.  As a result of the incorrect information, Mrs Fallon states her husband did not make a greater provision for her in his will.  Mrs Fallon alleges that the maladministration caused her injustice, in particular, financial loss and distress.

MATERIAL FACTS
Local Government Pension Scheme Regulations 1997
2. The potential widow’s pension is provided for in regulation F6, which states:

“Post retirement marriages

F6.  -
(1)
Where a widow was not her husband’s wife at some time while he was in local government employment after 31st March 1972 and before the date on which he became entitled to a retirement pension – 

(a) the long-term pension under regulation F3,

(b) the short-term pension under regulation F4, and

(c) the long-term pension under regulation F5,

shall be calculated in accordance with paragraph (2).

(2) Where paragraph (1) applies the references in regulations F3(2), F4(2) and F5(2) to the retirement pension are to be construed as references to the part of the pension which is attributable to the period of his membership in contracted-out employment after 5th April 1978.”

Background

3. The complainant, Mrs Fallon, is the second wife of Mr Fallon who was a pensioner member of the Scheme.  Mr and Mrs Fallon were married after Mr Fallon had retired from the Council.

4. On 29 February 2000, Mr Fallon wrote to the Council asking for details about what would happen to his pension in the event of his death.  He stated that he assumed his wife would be eligible for some kind of pension.

5. On 7 March 2000, the Council wrote to Mr Fallon and stated:

“I confirm that in the event of you demise, your spouse will become entitled to a short-term widow’s pension of £12,081.76 p.a.  (current value) for the first three months of widowhood and, thereafter, a long-term widow’s pension of £6,040.99 p.a.  (current value).”

6. On 16 March 2000, Mr Fallon prepared his will.  Mr and Mrs Fallon owned their property as tenants in common.  Under the terms of his will, Mrs Fallon was to be allowed to remain in residence at the property free of rent, subject to maintaining the property in a reasonable condition and meeting all the necessary costs.  Mr Fallon’s share of the proceeds from the eventual sale of the property were to be divided with one half of his share being given to his adult son from his first marriage and the remainder shared between three other beneficiaries.  Mrs Fallon was also to receive the funds remaining in their joint bank account, plus £10,000.  Subject to a couple of smaller bequests, the residue of the estate was to be held on trust for Mr Fallon’s adult son.  I have seen the Statement of Assets and Liabilities of Mr Fallon’s estate.  Apart from the value of his share of the house, Mr Fallon had assets of £68,486.68.  After subtracting the liabilities and taking into account the various bequests, including those to Mrs Fallon, the residue is £45,853.67.

7. Mrs Fallon has stated that she does not wish to pursue Mr Fallon’s son for any further share of the estate.

8. Ms Deborah Blandford, Probate Executive for Bates & Partners, Solicitors states:

“I can most certainly recall and confirm that upon Mr.  & Mrs.  Fallon’s initial attendance and discussion with me in relation to the preparation of their new Wills, and in particular with regard to Mr.  Fallon’s Will, Mr Fallon advised me at the outset that he had approached his Pension Company directly, prior to his visit to me, for financial details of the pension that would be paid to Mrs.  Fallon, as above, in he event that he passed away before her.  He confirmed that he had received the requested information from them and was basing the terms of his new Will on the information provided, ensuring firstly that Mrs.  Fallon was financially provided for, therefore.”

9. Following Mr Fallon’s death, the Council wrote to Mrs Fallon on 3 May 2001 and advised:

“I wish to inform you that, you are entitled to receive a short-term widow’s pension of £1,413.89 p.a.  from 24 April 2001 to 23 July 2001, and, thereafter, a long-term widow’s pension of £706.95 p.a.  from 24 July 2001.

…

Please note any previous notification to the late Mr Fallon in respect of a widow’s pension assumed that he was married to the same person as at retirement on 28 September 1982.  In your case, as you were not married to him at retirement a widow’s pension has been calculated only on post 5 April 1978 service in accordance with the above regulations.”

10. Mrs Fallon queried the amount of widow’s pension and was told by the Council that “The figures quoted in [the] letter of 7 March 2000 were based on Mr Fallon still being married to his first wife, as [the Council] was at that time unaware of any subsequent remarriage.”

11. On 2 July 2001, Mrs Fallon appealed against the Council’s assessment of her widow’s pension.  An initial decision was issued by the Council on 2 August 2001.  The Council referred to a file note indicating that, on 3 May 1983, Mr Fallon telephoned the Council’s Pension Department to inform them that his wife had died on 2 May 1983.   The Council said that the letter to Mr Fallon of 7 March 2000 with the incorrect information, had been written without reference to the file note, from which the Council would have been able to deduce that Mr Fallon had remarried.  The Council had sympathy with Mrs Fallon and stated that it should have picked up the change of circumstances.  However, there was nothing within the Regulations which would allow the Council to make additional payments as a result of its error.

12. Mrs Fallon sought the assistance of the Pensions Advisory Service (OPAS) and made a second appeal to the Secretary of State for the Department for Transport, Local Government and the Regions.  The Secretary of State’s conclusion was that he had no powers to award compensation even where it was shown that maladministration resulting in financial loss had occurred.

13. Mrs Fallon referred her complaint to me.  She explains that she is obliged to pay all the costs to keep her home in reasonable repair, decoration and condition.  She is also obliged to pay for comprehensive insurance cover.  She states:

“If my late husband had been given the correct information about the pension he would have made alternative arrangements.  Perhaps taken out an annuity that would pay me so much a month or quarter to cope with [the household] expenses.”

14. In the Council’s response to Mrs Fallon’s complaint, it asked me to have regard to the following facts:

14.1. The complaint arises in the context of widow’s entitlements in respect of a post retirement marriage;

14.2. At no time has Mrs Fallon been given any inaccurate or incorrect information, (the letter with the incorrect information was addressed to Mr Fallon);

14.3. Mrs Fallon has been awarded her full entitlements;

14.4. The Regulations have been properly applied;

14.5. There are no powers to make additional payments over and above those permitted by the Regulations;

14.6. Apologies were offered for any distress and inconvenience;

14.7. £500 had already been offered as compensation for the distress and inconvenience suffered by Mrs Fallon.  (Mrs Fallon did not accept the offer).

The Council states that it has no discretion to award extra benefits over and above those permitted by the Regulations and it would have resolved the matter if it felt it could have legally done so.

15. The Council also submits that it “is of the view that there is no concrete proof that [Mr and Mrs Fallon] did rely on the alleged inaccurate information advised to them or that, had they known this true figure, Mr Fallon would have allocated some more of his investments to [Mrs Fallon] in his will to ensure that her income after his death would be sufficient.”

CONCLUSIONS
16. When Mr Fallon asked the Council for details of any benefit for his wife in the event of his death, the Council had, within its possession, sufficient information to allow it to determine the correct benefits.  Yet the Council failed to take heed of that information and provided Mr Fallon with incorrect details of the potential widow’s benefit.  The Council does not dispute this.  I can see no good reason for the Council to have failed to provide the correct information and I consider this failure to be maladministration.

17. Following the receipt of details of the widow’s pension, Mr Fallon prepared his will.  Mrs Fallon was granted the use of his share of the property rent free, although with the obligation to maintain it in a reasonable standard and meet the necessary costs.  The evidence I have been provided, suggests that Mr Fallon considered the potential widow’s pension of approximately £6000 per annum together with his bequests to her in his will, to be sufficient for Mrs Fallon to be able to meet her obligations and have a reasonable standard of living.  Consequently, the remainder of his estate was left to his son.

18. The Council has commented that it never provided incorrect information to Mrs Fallon, because the letter containing the incorrect information was addressed to Mr Fallon.  I do not consider this has any material effect on my determination of this complaint.  I am empowered to investigate and determine complaints made by actual or potential beneficiaries of occupational or personal pension schemes, who allege that they have sustained injustice in consequence of maladministration in connection with any act or omission of a person responsible for the management of the scheme (section 146(1)(a) of the Pension Schemes Act 1993 as amended by the Pensions Act 1995).   Clearly there was maladministration and if Mrs Fallon sustained injustice in consequence, I consider it of no import that it was to her husband, rather than her, that the wrong information was given.

19. The question I ask myself is whether, if Mr Fallon had been provided with the correct information at the time he was preparing his will, would he have made a greater provision for Mrs Fallon? Ms Blandford’s comments support the view that he would have done so, as does the fact that Mr Fallon took steps to identify what his wife’s potential pension would be indicates it was of some concern to him.  It is notable that Mr Fallon prepared his will a matter of days after he received the incorrect information from the Council.  On the other hand, Mr Fallon seems also to have been concerned to make some provision for his son.  Even if Mr Fallon had used all of his estate to make provision for his wife, it is unlikely that he could have provided an inflation proofed annuity sufficient to make up the shortfall between the quoted and actual pension.  Any provision made for his son beyond the proceeds of the half share in his house would diminish the amount available for the annuity even further.  Mr Fallon did not have enough money to make both the bequests which he might have wished.

20. I have borne in mind that, although Mrs Fallon is receiving a much smaller pension than her husband was led to expect, she is receiving the amount of pension specified by the relevant Regulations.  In that sense, there has been no loss.

21. On the balance of probabilities, I conclude that Mr Fallon would have used his estate to make greater provision for his wife and thus Mrs Fallon has sustained injustice as a consequence of the Council’s maladministration.  It now falls to me to determine how Mrs Fallon should be compensated for that injustice.

22. The correct approach is to put Mrs Fallon into the position she would have been, but for the Council’s maladministration.  Mrs Fallon considers that her husband would have arranged for an income to be provided for her, whether by the purchase of an annuity or otherwise.  I have no reason to doubt that would be the case.  Had Mr Fallon felt Mrs Fallon was not provided for, I consider it likely he would have still made some provision for his son, but would have made a greater provision for his wife.  I consider it reasonable to assume Mr Fallon would have bequested the £10,000 to his son instead of his wife and would have used the residue to purchase an annuity for Mrs Fallon, instead of being held on trust for his son.  I have made directions accordingly.

DIRECTIONS
23. I direct that the Council shall apply a capital sum to purchase for Mrs Fallon, a level annuity equivalent to that which could have been purchased for Mrs Fallon with a capital sum of £45,853.67 as at the date the residue became available to be held on trust in accordance with Mr Fallon’s will.  The Council shall purchase the annuity within 28 days of the date upon which Mrs Fallon advises the Council of the date the residue became available.
DAVID LAVERICK

Pensions Ombudsman

6 February 2003
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