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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr B E J Conniss

Scheme
:
Halliburton UK Pension Plan (the Plan)

Respondent
:
The trustees of the Halliburton UK Pension Plan (the Trustees)

MATTERS FOR DETERMINATION 

1. Mr Conniss queries quotations he received from the Trustees at the time he left the employment of Halliburton UK Limited (the Company) .  On the basis of those quotations he decided to defer taking his pension from the Plan until his 60th birthday, instead of taking it immediately.  He then found that the pension available to him at 60 was less than had been previously quoted.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT SCHEME DOCUMENTATION

The rules of the Scheme

3. The relevant provisions are contained in the Definitive Deed and Rules dated 13 January 1992 (the 1992 Rules) and the Supplemental Definitive Deed and Rules dated 8 February 2000 (the 2000 Rules).  

4. Rule 7 (Early Retirement Pension) of the 1992 Rules provides:

“On retirement from Service before the Normal Pension Date, then if the Principal Employer agrees that the Member may be offered an immediate pension under this Rule and if such retirement occurs 

(a) on or after the 50th anniversary of the Member’s birth, or

(b) on account of Incapacity 

a Member (other than a 60th Birthday Member who has reached her 60th birthday) shall subject as herein provided be entitled if he shall so elect as an alternative to the benefit under Rule 9 (Benefits on leaving the Plan), to a yearly pension (herein referred to as the “Early Retirement Pension”).  Subject as herein provided, the Early Retirement Pension shall be payable as stated in Rule 17 for the remainder of the life of the Member.

The Early Retirement Pension shall, except as provided below, be calculated in accordance with Rule 6 (Normal Retirement Pension), disregarding any increase under the last paragraph of that Rule, reduced by an amount decided by the Trustees and confirmed by the Actuary to be reasonable, on account of payment from a date earlier than the Normal Pension Date.”

5. Rule 17 (Benefits on leaving the Plan) of the 2000 Rules provides:

“17(A)

If the member is a qualifying Member he will be entitled to a yearly pension (“the Deferred Pension”).  The Trustees will pay this as stated in Rule 26 from

(1) if the Member is a man, Normal Pension Date,

(2) if the Member is a woman, the later of the date she leaves Service and her 60th birthday




until the Member’s death.


For a Qualifying Member, the Deferred Pension (including any discretionary therein made up to the date it begins) will be:-

(1) during any period before Normal Pension Date, equal to the Guaranteed Minimum

(2) during any subsequent period, the total of 

(a) an amount calculated as set out in Sub-rule14(B) (calculation of Normal Retirement Pension), and 

(b) the Revaluation Increase.

The Deferred Pension will increase after Normal Pension Date on the basis set out in Sub-rule 14(C)as if it were a normal retirement pension.

The Trustees will, if necessary, increase the Deferred Pension from GMP Age so it is not less than the Revaluation Increase (if any) plus the Member’s Anti-franking Minimum.

 “17(B)
(1) Subject to the conditions in (2) a Member who is entitled to have a deferred pension under (A) can have it paid from an alternative date.  The Member must make the choice before the pension is due to start.

… 

(3) If the Deferred Pension begins on an alternative date under this sub-rule, the Trustees will decide on its amount, terms and conditions, the amount of any benefit payable on the Members death and will tell the Member in writing.  In reaching their decision, the Trustees will have regard to the contracting-out requirements of the Pension Schemes Act.  The Actuary will calculate the value of the benefits payable to or in respect of the Member as the same as it would have been if the Member had not elected to have is Deferred Pension paid from an alternative date.”

The Plan Booklet

6. The Plan booklet dated 1998 in a section headed “Early retirement pension” states

“The amount of your pension will be reduced for each year (proportionally for months) that you retire early.  The reduction will be 5% for each year between 50 and 55 and 4% for each year between ages 55 and 65 so as to take account of its earlier and potentially longer payment.”

MATERIAL FACTS

7. The Company employed Mr Conniss for twenty-three years until 30 November 1998 when he left service due to redundancy.  He was aged 57 at the time.  The normal retirement age under the Plan is age 65.

8. In November 1998 Mr Conniss was given a written quotation for an immediate pension to commence on 30 November 1998 when his employment with the Company would cease.  This quotation was initialled by Mr MacIntyre the Pensions Administration Manager for the Company, and indicated he could receive £6705.40 pa.  On 14 December 1998 at Mr Conniss’ request he was given a written quotation for a deferred pension at age 60 as an alternative to an immediate pension.  The deferred pension at age 60 was estimated to be £8257.23 and was again issued by Mr MacIntyre.  On 22 January 1999 Mr Conniss telephoned Mr MacIntyre to advise that he made a decision and had chosen the deferred pension option.

9. Two years later Mr Conniss reviewed his position and requested an updated quote for an early retirement pension payable at age 60.  On 14 November 2000, Mr Conniss was sent a quotation by Jardine Reeves Brown (JRB), the advisers to the Scheme, showing that the annual pension payable from his 60th birthday would be £7523.07.  As this pension figure was significantly lower than the amount of two years previously, Mr Conniss queried the figure with JRB.  JRB responded giving a breakdown of how the pension of £7,523.07 had been calculated.  JRB explained that the early retirement factor at age 60 for a deferred member is 0.71, and that the early retirement basis described in the Scheme booklet was for active members only.

10. Mr Conniss requested that a new quote be provided in accordance with the published information (ie.  with the application of the 4% reduction factor shown in the booklet).  JRB responded on 17 January 2001, saying that the early reductions on page 15 of the booklet only applied to members retiring on the date they leave the company.  JRB said that his pension had been calculated in accordance with the Rules covering retirement from deferred status and attached a copy of the relevant section of the Rules.  JRB said that early retirement for deferred pensions is based on the cash equivalent (ie.  transfer value) and that the actuaries had produced a set of factors reflecting this basis.  A copy of the deferred pension factors was attached.

11. Mr Conniss wrote to Mr MacIntyre about the matter.  Mr MacIntyre responded

“It is difficult to accept that you were not told of the different treatment of deferred pensions at the time you left [the Company].  My letter of 14 December 1998 did give you an estimate of the pension were you to leave employment and defer taking it until age 60.  It did not refer to any explicit percentage reduction for the simple reason that [the Scheme] Actuary did not publish percentage reduction figures for deferred pensions at that time.  Being an estimate, it is clear that the amount could vary in future and indeed I have a note of a telephone conversation (22/1/99 4.30 pm) with you in which I said so.

It should have been apparent to you that this figure in my letter of 14 December 1998 was not consistent with your own calculations.  At the very least, it should have been checked with the administrators at the time you did you own estimate.

I do not believe that there is any basis for allowing the early retirement terms as applied to employees leaving employment.  I regret to say that the amount is less than you were expecting is not in itself sufficient to lead the trustees to approve an amount, which is greater than that permitted by the plan rules.”

12. Mr Conniss was not satisfied with Mr MacIntyre’s explanation and decided to complain under stage one of the Plan’s Internal Dispute Resolution (IDR) procedure.  The complaint was not upheld.  The letter explaining that decision said :

“During my investigation I was able to discover the variables behind the figure (£8257.23) of 14th December 1998.  The most important is the use of the retail price index (RPI).  I have learnt that the figure was prepared by assuming a retail price index (inflation) increase of 5% from your date of leaving to age 65.  This meant that the figure at date of leaving was increased by 5% for each year from 30th November 1998 to 10th October 2006.  The basis of the figures supplied 14th November 2000 reflects the actual experience (increase) of the retail price index from your date of leaving to your chosen retirement date.

…

It is because assumptions have to be made when pension forecasts figures are requested that members are advised the figures are not guaranteed.  In your case you were advised both in writing and in a conversation that the figures were subject to change.

To address the issue of early retirement factors, it is important to note that the difference in those used for an in-service (active) member and a deferred (preserved) is not a new condition or term of the pension scheme.  There has always been a distinction in the treatment of the two classes of members.  It is a common feature of occupational pension schemes.

You are correct in your assertion that this distinction was not made clear to you in 1998, when you left.  However the early retirement factors only account for 0.09% in the calculation.  Therefore the main difference between the figure supplied 14th December 1998 and that of 14th November 2000 is the actual movement in inflation from your date of leaving to age 60.” 

13. Mr Conniss unsuccessfully appealed under stage two of IDR.

14. In the meantime, Mr Conniss had reached the age of 60 on 10 October 2001.  He opted for a pension which had been reduced by the application of the early retirement factor of 0.71.  This factor was decided by the Plan actuary and agreed by the Trustees as stated in the Plan Rules.  

SUBMISSIONS

15. Mr Conniss says:

15.1. He had always relied upon information provided by the Trustees when looking at his retirement options.  

15.2. Nothing had been said or implied by Mr McIntyre, at the time he left the service of the Company, to indicate that if he opted to defer receipt of his pension the reduction factor of 4% per annum mentioned in the Plan booklet would not apply.  (Mr Conniss argues that the Trustees have failed in their duty to inform members about the Pension Plan and the benefits it provides).

15.3. The Plan booklet does not differentiate between immediate and deferred pensions when informing members of their early or late retirement entitlements.  The Plan booklet gives no indication that a deferred pension would be evaluated on a cash equivalent (transfer value) basis which is subject to market conditions.

15.4. If he had taken an immediate pension on leaving the Company, he would have received £20,419 by the time he reached 60 (three years income with an estimated 1½% per annum indexation).

15.5. Some of the statements made in the letters quoted in paragraphs 11 and 12 are incorrect and others are a matter of opinion which should not be treated as fact.  For example, despite the opening statement quoted in paragraph 11, Mr MacIntyre has twice confirmed that the different treatment of deferred pensions was not made clear to him.  

15.6. Mr Conniss points out that the “calculations” referred to in the letter from Mr MacIntyre (paragraph 11) were made two years after he left employment and therefore there was no way he could have compared the figures in 1998 and find them to be consistent.

15.7. Mr Conniss is critical of the absence of policy or procedures for detailing what rate of reduction should be calculated in respect of an early payment to a deferred member.  

16. Cameron McKenna, the solicitors acting for the Trustees, responded:

16.1. Under Rule 7 of the 1992 Rules an immediate pension on early retirement from service is only permitted if the Company agrees to it.  Mr Conniss made no such application at the time he left service in November 1998 and did not even apply for a quotation.  The Trustees therefore had discretion (subject to actuarial advice).

16.2. Under Rule 17(B) of the 2000 Rules a deferred member can notify the Trustees that he wishes to draw his pension before normal retirement date.  Any such pension is subject to a cost-neutral reduction as advised by the actuary.

16.3. The actuarial reduction factor for Mr Conniss when he chose to take a pension at 60 from deferred status was a multiplier of 0.71.  This was the factor applicable to a member in his position under Rule 17(B).  

16.4. The rules to the Plan had been correctly applied to Mr Conniss.

16.5. There is no general duty on trustees to advise members about the exercise of options under a pension scheme.  The Trustees were under no duty to advise Mr Conniss as to which option (the immediate early retirement pension or the deferred pension option) he should apply for.  

CONCLUSIONS

17. The Plan booklet stated that a member’s pension would be reduced by 4% for each year between the ages of 55 and 65.  There was nothing in the booklet to indicate that this reduction applies only to members retiring early from active service.  Therefore, it was not unreasonable for Mr Conniss to have believed that this reduction would apply in his case.  However, it is the Rules and not the booklet that governs entitlement under the Plan.  

18. The 1992 Rules, applicable at the time Mr Conniss left the service of the Company, provide that it is for the Trustees to decide, subject to confirmation by the actuary as reasonable, the reduction applicable for a member retiring early from service with the company.  There was nothing in this document to indicate the reduction that would apply for deferred members.  The 2000 Rules provide that in respect of deferred members the Trustees will decide the amount of pension payable, and the actuary will calculate the benefit payable.  Therefore, there is nothing in either the 1992 or 2000 Rules that states specifically the rates of reduction that should be apply in the case of deferred members under the Plan who take their benefits early.  The reduction applied is at the discretion of the Trustees and confirmed by the actuary.  Mr Conniss is critical of the fact that prior to his retirement there seems to have been no policy or procedure for detailing what reduction should be payable but I do not see that as a cause of injustice to him.

19. It is true that Mr Conniss had not been informed at the time he left the service of the Company, that 4% per annum reduction only applied if a member retired early from active service.  However I do not accept that this is a failure on the part of the Trustees to inform him of his benefits under the Scheme.  Mr Conniss had been informed at the time he left the service of the Company of his benefit options.  He had also been given a quotation of the estimated pension payable at age 60.  Mr Conniss did not query how his pension at age 60 was calculated and the Trustees were not under any duty voluntarily to provide this information.  

20. Mr Conniss stated that he had based his decision to defer taking his pension on the quotations he received in 1998.  The pension quoted to Mr Conniss in 1998 was stated to be an estimate of the pension he would be paid at age 60.  That estimate assumed a rate of inflation for the period between the date he left service and his 65th birthday, 10 October 2006.  The main reason for difference between the figures provided to him in 1998 and those he received in 2000 was that inflation had for the two intervening years been lower than had been assumed in that estimate.  The rate of inflation at the time he received his quote of 14 December 1998 was 2.8%.  (The rates of inflation have not exceeded 5% to date).  Because of this Mr Conniss was quoted a lower amount than he had been quoted two years earlier.  I cannot see that he would have been helped had fuller information been provided in the booklet or at the time the quotation was given to him.

21. Mr Conniss claims that some of the statements made in Mr MacIntyre’s letters quoted in paragraphs 11 and 12 are incorrect and others are a matter of opinion.  I do not entirely agree with this claim.  I agree that Mr Conniss was not specifically told that early payment of deferred pensions are calculated differently.  However, if he had queried the calculation of the 1998 figures he would have realised that it was not the same as the basis that would have been used to calculate early retirement from active service.  

22. Whether or not Mr Conniss asked for a written quotation at the time he left (I note the statement from Cameron McKenna that he did not) he certainly received one but decided not to pursue that option at the time.

23. Mr Conniss has stated that he is not certain whether or not he was given misleading information in 1998.  There is no evidence which leads me to believe that he is not receiving his correct entitlement.

24. For the reasons given above, I do not uphold Mr Conniss’ complaint against the Trustees.   

DAVID LAVERICK

Pensions Ombudsman

27 May 2004
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