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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Miss M Collins

Scheme
:
Teachers' Pension Scheme (Scotland)

Administrator
:
Scottish Public Pension Agency (SPPA)

THE COMPLAINT (dated 15 April 2002)

1. Miss Collins complains of maladministration by the Administrator in failing to consider her permanently incapacitated at the first instance and thereby denying her access to an enhanced incapacity pension.  Miss Collins was subsequently granted an incapacity pension, but without the enhancement. Miss Collins alleges that the maladministration caused her injustice, in particular, distress and inconvenience.

MATERIAL FACTS
The Teachers’ Superannuation (Scotland) Regulations 1992, as amended by the Teachers’ Superannuation (Scotland) Amendment Regulations 1997 (the Regulations)

2. The Regulations provide, as follows:

“Entitlement to payment of retiring allowances

E5.  –
(1) A teacher who has qualified for retiring allowances shall be entitled to payment of them if he –


…


(e)
(i)
has not attained the age of 60,

(ii) has ceased after 31st March 1972 to be in pensionable employment,

(iii) has become incapacitated,

…

(2)  Entitlement under – 


…

(b) paragraph 1(e) takes effect –

(i) as from the day after the end of pensionable employment; or

(ii) if the date of the teacher’s application for payment of retiring allowances on grounds of incapacity is later, that date or such date as the [Scottish Ministers], having regard to all the circumstances, thinks appropriate; …

…

Enhancement of retiring allowances in case of incapacity

E9.  – 
(1) Subject to paragraph (2), this regulation applies to a teacher who has become entitled to payment of retiring allowances by virtue of regulation E5(1)(e) by reason of his becoming incapacitated while employed in pensionable employment, but only if –



…

(b) the application for payment of retiring allowances under regulation E5(1)(e) is made within 12 months after the end of his pensionable employment or such longer period as may be approved by the [Scottish Ministers].”

3. “Incapacitated” is defined as: 

“in the case of a teacher, while in the opinion of the [Scottish Ministers] the teacher is incapable by reason of infirmity of mind or body or serving efficiently as such, and despite appropriate medical treatment is likely permanently to be so, …”

Background
4. Miss Collins was a teacher and a member of the Scheme until 23 October 1998, when she was dismissed. An Employment Tribunal subsequently found that Miss Collins’ dismissal was unlawful. Miss Collins did not return to her previous employment.

5. In July 2000, Miss Collins applied to the SPPA for early payment of her pension on the basis of incapacity. Miss Collins’ application was supported by details of her sick leave record and a report from her GP, Dr D’Silva. The SPPA referred Miss Collins’ application to its medical advisers, the Larnarkshire Health Executive (LHE), who referred Miss Collins to Dr Balkrishna, an occupational health practitioner with the LHE. Miss Collins was examined by Dr Balkrishna who reported to Dr Thom of the LHE on 25 August 2000. He reported that Miss Collins was suffering from hepatic fibrosis and depression and his opinion was that:

“Hepatic fibrosis is stable. Depression is reactive to allegation by former work colleagues. This should improve in time with ongoing psychological help & with different/newer antidepressants which do not affect the liver.”

Dr Balkrishna did not consider that Miss Collins met the criteria for an incapacity pension.

6. Dr Thom provided the following advice to the SPPA on 5 September 2000:

“Medical evidence confirms applicant suffers from 2 problems. Hepatic fibrosis which is presently stable and [primary] problem of reactive agitated depression [secondary] to allegations and work dismissal.

Applicant has 18 years in which to medically improve. Accepting that trigger factor is still present in her work the make up of the school staffing will change and applicant would be capable of teaching in a different environment both would remove possible trigger factors.”

7. On 7 September 2000, Miss Collins was advised her application was unsuccessful.

8. Miss Collins requested a review of that decision. She was supported by Ms M Colette Docherty, Chartered Clinical Psychologist, who wrote to the SPPA on her behalf. Ms Docherty explained that Miss Collins was suffering from depression and that her rehabilitation was not expected to progress rapidly, but would be a process or confidence-building over time.

9. Dr Thom reviewed the application, but the original decision to decline the application was maintained.

10. Miss Collins requested a further review of the decision. Dr Thom referred Miss Collins to an independent general practitioner, Dr McKay, who examined Miss Collins and reported to Dr Thom on 30 November 2000. Dr McKay considered that Miss Collins did not meet the criteria for an incapacity pension. He stated that there was no change in her hepatic condition or in her depressive condition. Dr McKay explained that the natural course of Miss Collins’ depressive condition was slow improvement and, therefore, it was too early to determine whether it was permanent.

11. Miss Collins’ medical information was also referred for Dr Cleeland, an independent adviser to the LHE, to provide an objective review. Dr Cleeland agreed that permanence had not been established.

12. Miss Collins’ application was again declined and she was advised she could request a determination by the Scottish Ministers of her entitlement to benefit on the grounds of incapacity. Miss Collins made the request on 8 February 2001. On 26 February 2001, Miss Collins was asked whether she would agree to the appointment of Dr S Elder, Consultant Occupational Physician, as an independent medical referee. She did so and met with Dr Elder on 3 April 2001.

13. In preparing his report for the SPPA, Dr Elder also considered all the medical reports obtained to that date. In his report, Dr Elder noted that Miss Collins’ hepatic condition was being effectively controlled and was not limiting her function. With respect to her depressive condition, Dr Elder offered the following opinion:

“I find that she is incapable of serving efficiently as a teacher, but on the balance of probability even the severe symptoms she has had would be likely to remit over the course of time. This may take some considerable time but there are 17 years before retirement age and I consider it likely she will regain sufficient functional capacity to teach before this point.”

14. Having considered Dr Elder’s opinion, the Scottish Ministers determined that Miss Collins did not satisfy the criteria in order to receive the incapacity pension. Miss Collins was advised of this decision on 8 May 2001.

15. In August 2001, Miss Collins decided to make a second application for the incapacity pension. On 12 September 2001, Miss Collins was provided with the appropriate forms for completion and was advised that, should the application be successful, the pension would be paid from the date the application was received.

16. Miss Collins supported her second application with a further report from Ms Docherty dated 30 July 2001. Miss Collins’ application was referred to Dr Rennie, an occupational health practitioner with the LHE, who examined Miss Collins on 12 October 2001. Dr Rennie noted that Miss Docherty had diagnosed post traumatic stress disorder and she concluded that Miss Collins should be granted the incapacity pension for the following reasons:

“The evidence in the most recent reassessment by clinical psychologist who has been seeing her for 3 yrs and my assessment of her mental state currently as described in notes and duration of symptoms with no apparent improvement.”

The SPPA accepted Dr Rennie’s recommendation and Miss Collins’ pension was brought into payment effective from 14 September 2001.

17. The issue of the effective date of payment and pension enhancement were raised with the SPPA during a telephone conversation on 18 October 2001. On 16 November 2001, the SPPA wrote to Miss Collins advising that, because the date of her successful application was more than 12 months after she had left pensionable employment, she did not qualify for enhanced pension benefits. The SPPA explained that her eligibility had been assessed on the basis of her second application. However, it had asked the LHE to review the decision on the first application, in lights of the subsequent, successful application. The LHE commissioned a report from a consultant occupational health physician and subsequently advised the SPPA that both the LHE and the consultant agreed the conclusion reached in respect of the first application was valid.

18. Miss Collins invoked the Internal Dispute Resolution (IDR) procedure, as she was unhappy with the decision not to enhance her pension.

19. As stage 1 of the IDR procedure, both application processes were examined by the Appointed Person who issued his decision on 8 January 2002. He concluded that the criteria for enhancement had not been met as the first application was not made within 12 months of leaving service. The Appointed Person noted that he was aware of the circumstances surrounding Miss Collins’ departure from service and that there was provision for the Scottish Ministers to approve a longer period under Regulation E9. However, given that the Scottish Ministers determined, in May 2001, that Miss Collins did not meet the incapacity criteria, there was no possibility of invoking the Regulation. The Appointed Person concluded that Miss Collins’ pension entitlement was as stated by the SPPA and not subject to enhancement.

20. Miss Collins’ representative, Mr Allan, wrote to the SPPA requesting a review of the Appointed Person’s decision. He explained that the reasons Miss Collins had not submitted her first application within the 12 months were outside her control and generally related to the employment tribunal hearing and other issues surrounding her dismissal. Mr Allan believed there was a lack of mental health information available until Ms Docherty’s second report and indicated that more effort should have been made to obtain the information. Mr Allan also queried whether the Scottish Ministers would approve the extension of time necessary to obtain the enhanced benefits and he stated that it was incorrect to consider Miss Collins as having left pensionable employment, as she was wrongfully dismissed.

21. The SPPA responded on 5 February 2002 supporting the Appointed Person’s decision. Mr Allan was advised he could appeal to the Scottish Ministers. Mr Allen did so on 17 February 2002.

22. On 12 March 2002, the Minister for Finance & Public Services, wrote to Miss Collins’ Member of Parliament, who had written on her behalf. The Minister supported the decision that had been made regarding Miss Collins’ entitlement and explained that, with regards to extending the time limit, had the first application been successful, there may have been grounds to do so. However, given Miss Collins was not considered to be incapacitated at that time, the issue of whether or not to grant an extension, became irrelevant.

23. The Minister’s letter was forwarded to Mr Allan on 19 March 2002 in response to his final appeal. Mr Allan was advised Miss Collins’ entitlement had been formally determined and her options were now to approach OPAS or my office.

24. Mr Allan referred Miss Collins’ complaint to my office. He explained the delay in submitting the application was not of her making and he believed the consideration of her first application was faulty and based upon “a rather weak investigation”. In support of this, Mr Allan has provided a copy of a psychological report prepared by Miss Docherty in July 2001, in which Miss Collins’ psychological condition in 1998 was also discussed. As a result of receiving an unenhanced pension, Miss Collins has lost the income support benefit she was receiving and, consequently, is in a worse-off financial position, which has correspondingly increased her distress level.

25. Mr Allan has referred to the fact that Miss Collins did not leave her employment voluntarily, but was unlawfully dismissed. He has also said that Miss Collins was simply too ill to apply for the pension at an earlier date, because of the traumatising effect of her dismissal from employment, subsequent hearings and media pressure. Consequently, he believes Miss Collins should be receiving an enhanced pension.

26. In his further submissions, Mr Allan has suggested that Miss Collins has become less mentally ill, rather than more mentally ill, since the first application was considered. He believes that if the SPPA was prepared to grant Miss Collins’ early access to her pension following her second application, it should have been granted with enhanced benefits following the first application.

CONCLUSIONS
27. The Regulations provide for early retirement on the basis of incapacity if the SPPA forms the opinion the member meets the criteria. When it considered the first application, the SPPA formed the opinion that Miss Collins was not likely to be permanently incapacitated. Miss Collins was medically examined on a number of occasions during the application and appeal process and the SPPA also received a letter from Miss Docherty about Miss Collins’ psychological condition from 1997 onwards. The medical information from the time clearly supported the conclusion that Miss Collins’ condition could not be considered permanent at that stage. There is nothing to suggest that the SPPA formed its opinion unreasonably and I do not agree with Mr Allan’s suggestion that its investigation was weak. I see no reason to challenge the SPPA’s decision not to grant Miss Collins the incapacity pension at that time.

28. Miss Collins left pensionable service in 1998. I accept the reason for her departure was unlawful dismissal, rather than at her own volition.  The reason why service ceased is only relevant to the extent it may give grounds to the Scottish Ministers to allow an enhanced pension to be paid, although the application was made out of time.

29. I also see no basis to fault the Scottish Minister’s reasoning that, had the first application been successful, there may have been grounds to grant an enhanced pension, despite the application having been made out of time. But as that was not the case, there was no reason to grant an enhanced pension following the successful second application.

30. The second application was accepted largely because of the lack of expected improvement despite the passage of time as noted in Dr Rennie’s recommendation. Irrespective of whether Mr Allan is correct about Miss Collins showing some improvement during this time, it does not provide a basis for me to overturn the SPPA’s original decision. On the contrary, if Mr Allan is correct, then the original decision is supported.

31. Mr Allan has argued that Miss Docherty’s report from 2001 addresses Miss Collins’ state of mental health in 1998 and shows that she was likely to be permanently incapacitated at that time. It is established law that permanence in the context of ill health retirement, means for the duration of the member’s working life – that is, until the member would normally be able to retire. Miss Collins had over fifteen years until her normal retirement date and Miss Docherty’s letter to the SPPA in support of Miss Collins’ appeal in 2000, did not indicate that she considered Miss Collins likely to be incapacitated for this length of time. Rather, Miss Docherty specifically stated that it was a matter of gradual confidence building over “the next few years”. Mr Allan argues that this is not necessarily a reference to Miss Collins returning to teaching. Nevertheless, it remains difficult to interpret Miss Docherty’s comment in a manner which would support Miss Collins being entitled to the incapacity pension at that time, even although her later report assisted in Miss Collins’ successful application.

32. Dr Rennie’s comments in respect of the second application suggest that it was the duration of time without apparent improvement that led to her recommending Miss Collins’ application being approved. Dr Rennie took account of Miss Docherty’s report when preparing her recommendation. However, Dr Rennie’s conclusions do not alter the fact that, during the assessment of the first application, it was not considered that Miss Collins’ current incapacity could be considered likely to be permanent.

33. I cannot pretend to know the difficulties Miss Collins has experienced since her unlawful dismissal and I can fully appreciate Mr Allan’s desire to help her in her unenviable position. However, as Mr Allan has acknowledged, the SPPA are bound by its regulations and I cannot see it acted with maladministration in reaching the decisions it did, when it did.

34. The complaint is not upheld.
DAVID LAVERICK

Pensions Ombudsman

8 October 2002
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