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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Miss N Munday

Scheme
:
Abbey National Amalgamated Pension Fund

Trustees
:
Trustees of the Abbey National Amalgamated Pension Fund

THE COMPLAINT (dated 26 February 2002)

1. Miss Munday complains of maladministration by the Trustees in failing to grant her early retirement on the basis of ill health.  Miss Munday alleges that the maladministration caused her injustice, in particular, financial loss, disappointment and inconvenience.

MATERIAL FACTS

Rules of the Scheme

2. The Scheme is governed by three principal deeds and the Rules dated 2 April 1994.  Clause 7(b) of each deed provides that the Trustees may, with the consent of the Principal Company, grant or augment a benefit if they so think fit having regard to any special circumstances.

3. Rule 6(b) provides:

“(b)
Subject to the agreement of the Company and on production of medical evidence satisfactory to the Trustees, a Member may retire at any time on grounds of ill-health or incapacity and commence to draw a pension for life as from the end of the month in which he retires at the appropriate rate …:

(i) …

(ii) …

(iii) …

Provided that if, in the opinion of the Trustees, a Member in receipt of a pension under this Rule shall recover sufficiently to take up gainful employment or shall take up employment the pension shall be reduced or suspended as the Trustees in their discretion may think appropriate.”

Sub-paragraphs (i), (ii) and (iii) relate to the calculation of the pension.

4. On 15 December 1999, a Deed of Variation was executed which, with effect from 1 July 1996, substituted in place of rule 6(b), the following:

“(b)
Subject to the agreement of the Company, if a Member retires at any time on grounds of Total Incapacity he may commence to draw a pension for life as from the end of the month in which he retires at the appropriate rate …:

(i) …

(ii) …

(iii) …

(c) Subject to the agreement of the Company, if a Member retires on grounds of Partial Incapacity he may commence to draw a pension for life as from the end of the month in which he retires at the appropriate rate …

(d) Where a pension is payable to a Member under sub-rules (b) and (c), if in the opinion of the Trustees a Member in receipt of pension shall recover sufficiently to take up any gainful employment with the Company or any other employer or shall take up any employment with the Company or any other employer the pension shall be reduced or suspended as the Trustees in their discretion may think appropriate.

(e) In sub-rules (b) and (c):

“Total Incapacity” means physical or mental illness or infirmity which is sufficiently serious to prevent the Member from obtaining any form of remunerated employment with the Company or any other employer during the whole of the period up to his Normal Pension Date.  The decision of the Trustees shall be final as to whether a Member is suffering from Total Incapacity and they shall be entitled to such medical or other evidence as they think fit.

“Partial Incapacity” means physical or mental illness or infirmity which will seriously impair the Member’s earning capacity during the whole of the period up to his Normal Pension Date.  The decision of the Trustees shall be final as to whether a Member is suffering from Partial Incapacity and they shall be entitled to such medical evidence as they think fit.”

5. The existence and effective date of the partial incapacity pension were notified to members via a newsletter in October 1998.

6. The Rules do not include a provision for early access to deferred benefits on the grounds of ill health.

7. Miss Munday’s normal retirement age is 60.

Background
8. Miss Munday was employed by Abbey National from 29 April 1991, until 10 November 1997.  Miss Munday was continuously absent from 1 August 1996 due to stress and depression.  Due to the length of her absence and uncertain prognosis and, following discussions with Miss Munday, Abbey National terminated Miss Munday’s employment with effect from 10 November 1997.  At that time, Miss Munday was 25 years old.  Miss Munday appealed against the termination of her employment at which time, Abbey National became aware that she had not applied for an ill health pension.  Miss Munday’s appeal was not successful, but she was advised that the Trustees would be directed to allow her to apply for ill health retirement.

9. On 12 May 1998, the Trustees’ medical adviser, Dr Diane Daniel, wrote to Dr Peter Rowan, an independent consultant psychiatrist, in connection with Miss Munday’s application.  Dr Daniel explained:

“The Company’s criteria for granting a total incapacity pension is that the employee must be suffering from a permanent physical or mental illness which incapacitates the employee to the extent of rendering them totally incapable of obtaining any form of remunerated employment.  The Company’s criteria for the grant of a partial incapacity pension is that the employee must be suffering from a permanent physical or mental illness or infirmity which is sufficiently serious as to prevent the employee performing the occupation they were performing for the Company before the onset of that condition.

I would be grateful for you[r] report on:

a. whether you feel she is suffering from a permanent medical disorder;

b. whether her current state of health is now good enough or likely to improve sufficiently to allow her to perform the duties expected of her as a cashier.  This includes the use of a VDU screen and keyboard.

c. whether it is likely that she will be unable to carry out any form of remunerated employment again.”

10. When providing a copy of the above instructions to me, the Trustees have acknowledged that the incorrect criterion was provided to Dr Rowan in respect of a partial incapacity pension.  The Trustees do not believe the error affected the outcome in any way, as the correct criterion was provided to Dr Rowan in later correspondence.

11. Miss Munday’s application was first considered by the Ill Health Retirement Committee of the Trustees (the Committee) in July 1998.  The Committee considered the following information:

11.1. Reports from Dr Wagdy Mikhail, Consultant Psychiatrist, to Miss Munday’s GP dated 19 March 1996 and 22 September 1996; to Abbey National dated 15 April 1997 (prepared for employment purposes); and to Dr Daniel dated 22 April 1998.

11.1.1 In 1996, Dr Mikhail diagnosed Miss Munday as suffering from Bipolar Affective Disorder.  In September 1996, Dr Mikhail explained that he had been seeing Miss Munday regularly, because of frequent mood swings and that she had reacted badly to treatment.  He considered that she would not be able to resume her job in the foreseeable future.

11.1.2 In 1997, Dr Mikhail explained that Miss Munday had shown some improvement, although her Rapid Cycling Bipolar Affective illness still continued.  Miss Munday was under active psychiatric care and Dr Mikhail did not consider her as being ready to resume her job in the foreseeable future.

11.1.3 In 1998, Dr Mikhail stated that Miss Munday was keeping as well as could be expected, considering her illness.  However, he was not sure whether Miss Munday was progressing towards eventual recovery, although Dr Mikhail stated that her current medication was helping with her rapid mood swings, which were less frequent than they ever had been in the past.

11.2. Dr Rowan’s report dated 12 June 1998, in which he confirms he examined Miss Munday at the request of Dr Daniel.  He considered that, although a diagnosis of rapid cycling disorder seemed reasonable, the changes that had taken place made it possible that the disorder would develop into a schizophrenic illness.  However, he indicated that various treatment regimes would be worth trying and that, during that time, it would be in Miss Munday’s best interests to keep options open as regards a return to paid employment.

11.3. A submission from Dr Daniel dated 1 July 1998, in which she concludes:

“In light of the medical advice received, I can confirm that Miss Munday is currently not medically fit to return to paid employment.  It is possible with appropriate treatment her condition will improve before her normal retirement date and the granting of an ill health retirement pension, full or partial is not applicable at present.”

12. The Committee considered it was unable to award an ill health pension at that time.  It agreed to reconsider the application at a later date, given Dr Rowan’s indication that he wished to discuss Miss Munday’s treatment with her own psychiatrist to enable him to form a clearer prognosis.  The Trustees advised Miss Munday of the decision on 14 July 1998.

13. In December 1998, the Trustees provided an update to Miss Munday explaining further reports were being obtained.  The Trustees also stated:

“The Trustee’s criteria for granting a full ill health pension is that the employee must be totally incapable of performing any form of remunerated employment either now or in the future.  A partial ill health pension may be granted where the employee is suffering from a physical or mental illness or infirmity which will seriously impair the member’s earning capacity during the whole of the period until normal pension date.”

14. Also in December 1998, Dr Daniel wrote to Dr Mikhail asking for a further report covering Miss Munday’s treatment in the past six months and providing his opinion on her current mental state.

15. In January 1999, Dr Daniel provided Dr Mikhail’s updated opinion to Dr Rowan together with the correct criteria for the total and partial incapacity pension.  Dr Rowan was asked:

“After considering Dr Mikhail’s report, I would be grateful for your opinion on:

a. whether you feel [Miss Munday] is suffering from a medical disorder which will remain until normal pension date;

If you consider the disorder is likely to remain until normal pension date, could you give your opinion on the following:

b. whether it is likely that this will seriously impair [Miss Munday’s] earnings capacity during the whole of the period until normal pension date, or
c. whether the member will be totally incapable of performing any form of remunerated employment either now or in the future.”

16. In March 1999, in addition to the previous medical reports obtained, the Committee considered the following information:

16.1. A letter from Dr Rowan to Dr Mikhail dated 16 July 1998, in which he commented on his examination of Miss Munday.  Dr Rowan made some suggestions about possible treatment regimes.

16.2. A report from Dr Mikhail to Dr Daniel dated 13 January 1999.  Dr Mikhail confirmed he had received a letter from Dr Rowan.  Dr Mikhail stated he did not consider there to have been any indication that Miss Munday was suffering from a schizophrenic illness as suggested by Dr Rowan.  Dr Mikhail stated:

“…since I last wrote to you on the 22nd April, 1998, I would like to confirm that [Miss Munday] has been compliant with medication and has been attending my Outpatient Clinic regularly.  The last time she was reviewed was on the 19th November last year, where she did admit that her mood becomes low about 1 day a week, but she generally feels better by the next day.  She has had a rare occasion of hypomania which she has treated successfully herself with Haloperidol, and generally her mood returns to normal within a day.  She reported that she felt quite confident that she can cope with these brief swings in her mood.”

16.3. A report from Dr Rowan to Dr Daniel dated 14 February 1999, in which he referred to Dr Mikhail’s report and stated:

“There are a number of important pieces of additional information as a result of that report.

The first one is that the symptoms perceived by me (probably when she was at her worst) do not, in Dr Mikhail’s opinion, seem to have the characteristics of a schizophrenic illness.  I would accept his opinion on this as he knows the patient better and has had now a chance to see her over an even longer period.  It is also apparent from his letter that some degree of improvement has taken place in Miss Munday’s condition.  It sounds as if the low spells have become significantly less frequent and less severe and she appears to have had something of a sustained level of improvement.  I note that she was reviewed last on 19 November according to his letter which was approximately 2 months prior to the writing of the letter, and that alone must indicate a considerable amelioration of her symptoms.

Given the above facts it would appear that her rapid cycling disorder is responding to treatment.  There is no particular reason that it should not continue to improve, and although there seems a likelihood that she will need to have some form of continuing treatment or support, it would appear that she would be able to return to a normal working environment at some stage, over the years to come.”

16.4. A submission to the Committee from Dr Daniel, dated 10 March 1999, in which Dr Daniel referred to the above reports.  Dr Daniel concluded that “In light of the medical advice received from Dr Mikhail and Dr Rowan, I can recommend that Miss Munday is not medically suitable to be considered for ill-health retirement.”

17. Miss Munday’s application was declined.

18. Miss Munday appealed against the decision and provided, in support of her appeal, a letter from her new consultant psychiatrist, Dr Khalid, in which he noted that, while he had not yet had the opportunity to examine Miss Munday, his impression from her records was “that she is stable as far as her mental state is concerned, but will need to continue on-going treatment from the Psychiatric Services.”

19. On 10 August 1999, Dr Daniel wrote again to Dr Rowan enclosing copies of all previous reports received, including that received from Dr Khalid.  Dr Daniel asked Dr Rowan for his opinion as to whether Miss Munday met the criteria for a total or partial incapacity pension.

20. The Committee considered the appeal in September 1999.  It had available, the following additional information:

20.1. The letter from Dr Khalid;

20.2. A report from Dr Rowan to Dr Daniel dated 23 August 1999, following a further examination of Miss Munday.  Dr Rowan concluded:

“Miss Munday appears to be suffering with a rapid cycling illness still but it is one which has diminished very considerably in severity during the course of the past year.  Even now she might be able to hold down some form of work but I would accept her judgement that she probably would be unable to hold down a conventional full time job.  It is not easy to be certain of predictions but in view of the fact that she is 27 and therefore that the normal pension date is such a long time off I think there has to be a good chance that the illness will disappear before she would reach a normal pension date.  I do not think she is totally incapable of performing any form of occupation currently but she is probably incapable of holding down a conventional full time job at the moment.  I expect that there is a reasonable chance that she may get married to her current boyfriend and in the fullness of time work part-time.  There is I think a reasonable chance that she will be able to return to full time work after that if she choses (sic) to but there must remain a little uncertainty about the long term future.”

20.3. A submission from Dr Daniel dated 2 September 1999, in which she concludes “In light of the advice received from Miss Munday’s own medical advisers and Dr Rowan I can recommend that she is not medically suitable to be considered for ill health retirement.”

21. Miss Munday’s appeal was declined.  The Committee did not consider she met the criteria for a total or partial incapacity pension.

22. Miss Munday instructed Church, Bruce, Hawkes, Brasington & Phillips, Solicitors (CBHB&P) in respect of the matter.  CBHB&P wrote to the Trustees on 10 November 1999 explaining that Miss Munday’s condition had deteriorated and that she had been admitted to hospital.  CBHB&P asked whether the Trustees would be prepared to fund a further report from Dr Khalid, given Miss Munday’s recent deterioration in health.

23. The Trustees responded on 16 December 1999, explaining that it was the Trustees’ practice to allow one appeal after the member had left employment, following which Miss Munday could invoke the Internal Dispute Resolution (IDR) procedure.  Miss Munday’s appeal had been heard by the Committee with the benefit of Dr Khalid’s report, but it was unsuccessful.  The Trustees enclosed copies of the reports from Dr Khalid and Dr Rowan.

24. CBHB&P invoked the IDR procedure on 9 June 2000 on Miss Munday’s behalf, on the basis that her condition had deteriorated and that, as anticipated by Dr Rowan, Miss Munday was unable to hold down full time ‘conventional’ employment.  CBHB&P submitted that:

“… even if Miss Munday’s condition can be stabilised with medication and treatment as an in- and out-patient, she is unlikely to be able to secure, and more importantly retain, an[y] type of employment due to her varying day-to-day needs and the unpredictability of her illness.  It is further submitted that she clearly satisfies the relevant criteria under the scheme and we should be grateful if you would, once again, review her case.”

25. On 1 August 2000, the IDR procedure was completed with CBHB&P being notified that the Trustees were unable to alter their decision.  Miss Munday’s complaint was referred to me.

26. In their response to the complaint, the Trustees state:

“By virtue of the Trustees having to consider Miss Munday’s application after she had left employment, medical reports of her condition at the date of leaving service have not been available and the Committee has made every effort to determine her medial condition as close to that date as possible including consideration of some reports prepared for the Company for employment purposes.  If Miss Munday’s medical condition has deteriorated since the date of the medical reports considered by the Committee, then such deterioration need not be taken account of.  The complaints form submitted by Miss Munday to the Pension[s] Ombudsman confirms that ‘the applicant felt that her health has deteriorated since the last medical report obtained by the Trustees.’”

27. CBHB&P has provided the further documentation in support of Miss Munday’s complaint:

27.1. A copy of a Decision Notice from the Independent Tribunal Service dated 22 August 1997 confirming that Miss Munday suffers from a “severe mental illness” and is incapable of work, in support of the submission that, at the time the Trustees determined Miss Munday was not eligible for ill health retirement, she clearly qualified for either a full or partial incapacity pension.  The Decision Notice was issue under regulation 10(2)(e)(viii) of the Social Security (Incapacity for Work) (General) Regulations 1995, which provides:

“Certain persons with a severe condition to be treated as incapable of work

10
(1)
A person shall be treated as incapable of work on any day (my emphasis) on which any of the circumstances set out in paragraph (2) apply to him.

(2)
The circumstances are—

…

(e)
that a doctor approved by the Secretary of State has certified that he is suffering from any of the following conditions—

…

(viii)
a severe mental illness.”

27.2. A copy of an Incapacity Benefit Functional Assessment dated 4 July 1997, which applied 14 different criteria to Miss Munday’s condition for the purposes of an All Work Test Mental Health Assessment; and

27.3. A psychiatric report prepared on 8 June 2001 at the request of CBHB&P by Dr Said Manahi, Staff Grade Psychiatrist, in which he states:

“As she has had several episodes of this psychotic illness she may need this medication for life.  She is quite a vulnerable lady and might have a repeated episode of either depression or mania for a very long time, maybe for the rest of her life.  When she has any episodes which might be quite frequent it affects her mood, behaviour, social functioning and impairs her earning capacity.”

A copy of this report was also provided directly to the Trustees.

28. CBHB&P submits that, if her complaint is successful, Miss Munday’s legal costs should be met by the Respondent.  On the other hand, the Trustees believe that, as Miss Munday’s complaint relates to how the medical advice received by the Trustees related to the test for a partial incapacity pension, rather than turning on technical legal or pension matters, there is no justification for the award of costs.

CONCLUSIONS
29. Pursuant to clause 7(b), the company consented to the Trustees considering whether to grant Miss Munday an ill health retirement benefit, because she had become a deferred member of the Scheme and would otherwise have no ability to apply for early access to her pension.  On this basis, the Trustees considered whether, at the time she left employment, she met the criteria for either partial or total incapacity.

30. I note that Dr Daniel provided incorrect instructions to Dr Rowan regarding the criteria for a partial incapacity pension when she first instructed him.  The correct test is whether Miss Munday’s earning capacity was likely to be seriously impaired for the duration of time until her normal retirement date.  My concern is not so much whether Dr Rowan understood the request but whether Dr Daniel had the right criteria in mind when she provided the conclusion set out at paragraph 11.3.  The evidence leads me to the view that she did not.  Not only is there the incorrect briefing of Dr Rowan but Dr Daniel’s own advice to the Trustees makes no mention of whether or not there is any likelihood of Miss Munday’s earning capacity being diminished.

31. The failure of Dr Daniel to advise the Trustees about the test they needed to consider should have been apparent to the Trustees themselves yet they seem not to have asked the questions that ought to have sprung to their mind.  I have no doubt that there was maladministration in the way Miss Munday’s application was determined in July 1998.  That is not to say that a different decision would have been reached had the right questions been asked and answered.  However the failure to assess the matter properly can itself be seen as causing injustice in the sense of leading to unnecessary stress and anxiety because of a lack of finality.

32. I do recognise that the Trustees had Miss Munday’s interests in mind when agreeing that the July consideration should not be final but should be subject to review at a later date.

33. In gathering evidence for that review Dr Daniel did have the right criteria in mind and this time her letter to Dr Rowan asked the right questions.  Those questions were not however directly answered by Dr Rowan.  He did express the view that “it would appear that she would be able to return to a normal working environment at some stage, over the years to come.” It perhaps required a leap of faith on the part of the Trustees, or Dr Daniel who was advising them, to conclude from this that the possible return to a normal working environment was another way of saying that her earnings capacity was not going to be seriously impaired during the whole period until her normal retirement date.  Such a conclusion is not wholly inconsistent with the advice Dr Rowan proffered at this stage but does not naturally follow from it.  Even if she were to be able to return to work “full time in a normal working environment”, would not the illness have led to her receiving less money than if her career had been able to progress along an uninterrupted course? That kind of question seems neither to have been asked nor answered.

34. Dr Rowan’s advice was more tentatively expressed when Miss Munday’s appeal came to be considered:

“I do not think she is totally incapable of performing any form of occupation currently but she is probably incapable of holding down a conventional full time job at the moment.  I expect that there is a reasonable chance that she may get married to her current boyfriend and in the fullness of time work part-time.  There is I think a reasonable chance that she will be able to return to full time work after that if she choses (sic) to but there must remain a little uncertainty about the long term future.”

35. As at previous stages, the Trustees should have focussed on how that advice related to the decision they had to make about whether there would be a potential diminution of her earnings.  Again they failed to do so.

36. It is with some misgivings that I am remitting the matter back for the Trustees to make a further decision.  My misgivings are not that I doubt their good faith, but that I suspect it will be very difficult for the complainant now to have confidence in their ability to look fairly at the matter.  Nevertheless, what is needed is an exercise of judgement by the Trustees who need to keep the Scheme’s own criteria in mind and reach a properly considered view on whether Miss Munday is suffering from physical or mental illness or infirmity which will seriously impair her earning capacity during the whole of the period up to his Normal Pension Date.  I observe that the Trustee’s previous approach seems to have been to ask for updated medical evidence and indeed for the doctors providing that evidence to be asked whether Miss Munday meets the criteria.  I am not suggesting that they go through yet another of those cycles.  What I am looking for is for the Trustees to apply their own judgement to the medical evidence that they already have: they need to focus on whether, looking at the whole period up to Miss Munday’s normal retirement date her illness is such that it will seriously impair her earning capacity.

DIRECTIONS

37. I direct that, within 28 days of the date of this Determination, the Trustees reconsider whether Miss Munday meets the criterion for a partial incapacity pension.  That decision should be notified to her within seven days of the reconsideration.

38. I also direct that the Trustees should meet the legal costs reasonably incurred by Miss Munday in pursuing her complaint with the Trustees and with me.  If agreement cannot be reached on these costs then the matter should be referred back to me for the costs to be taxed.

DAVID LAVERICK

Pensions Ombudsman

9 January 2003
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