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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr P G Holmes

Scheme
:
Miller Knight Limited Pension & Assurance Scheme 

Respondents



Trustees
:
Fleet Place Trustees Limited and the Appointed Individual Trustees of the Scheme

Administrator
:
Jardine Lloyd Thompson Benefit Solutions Limited - formerly Abbey National Benefit Consultants Limited

MATTERS FOR DETERMINATION 
1. Mr Holmes says that the Respondents failed to honour an offer of a transfer value from the Scheme of £49,479.77 and claims that delays by the Respondents in dealing with the transfer have resulted in a reduction in his transfer value and a loss of investment growth.  He says he has been caused distress and disappointment.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT LEGISLATION

3. Chapter IV of Part IV of the Pension Schemes Act 1993, under the heading of “Transfer Values”, states that:

“93.(1)
This Chapter applies-

(a) to any member of an occupational pension scheme-

(i)
whose pensionable service has terminated at least one year before normal pension age, and

(ii) who on the date on which his pensionable service terminated had accrued rights to benefits under the scheme, …

93A-(1)
The trustees or managers of a salary related occupational pension scheme must, on the application of any member, provide the member with a written statement (in this Chapter referred to as a “statement of entitlement”) of the amount of the cash equivalent at the guarantee date of any benefits which have accrued to or in respect of him under the applicable rules.

(2) In this section-

“the applicable rules” has the same meaning as in section 94

“the guarantee date” means the date by reference to which the value of the cash equivalent is calculated, and must be-

(a) within the prescribed period beginning with the date of the application, and

(b) within the prescribed period ending with the date on which the statement of entitlement is provided to the member. …

94.(1)
Subject to the following provisions of this Chapter-

…

(aa)
a member of a salary related occupational pension scheme who has received a statement of entitlement and has made a relevant application within three months beginning with the guarantee date in respect of that statement acquire a right to his guaranteed cash equivalent; …

(1A)
For the purposes of subsection (1)(aa), a person’s “guaranteed cash equivalent” is the amount stated in the statement of entitlement mention in that subsection.

(2) In this section-

“the applicable rules” means-

(a) any provision which the rules of the scheme do not contain but which the scheme must contain if it is to conform with the requirements of Chapter I; and

(b) the rules of the scheme, …

“the guarantee date” has the same meaning as in Section 93A(2)

“the relevant date” means, … -

(a) the date of the relevant application, …

“the relevant application” means any application which the member has made under Section 95 and not withdrawn.

95.(1)  
A member of an occupational pension scheme … who acquires a right to a cash equivalent under this Chapter may only take it by making an application in writing to the trustees … of the scheme requiring them to use the cash equivalent in which he has acquired a right in whichever of the ways specified …”

4. The Occupational Pension Schemes (Transfer Values) Regulations 1996 (the “Transfer Value Regulations”) states that:
“Increases and reductions of guaranteed cash equivalents

9.(5) 
If a member’s guaranteed cash equivalent falls short of or exceeds the amount which it would have been had it been calculated in accordance with Chapter IV of Part IV of the 1993 Act and these Regulations it shall be increased or reduced to that amount.

Disclosure

11.(5)  
Where guaranteed cash equivalent is reduced or increased under Regulation 9, the trustees must notify the member of that fact in writing within ten days … and such notification must-

(a) state the reasons for and the amount of the reduction or increase;

(b) indicate the paragraph of regulation 9 which has been relied upon, and

(c) state that the member has a further three months, beginning with the date on which the member is informed of the reduction or increase, to made a written application to take the guaranteed cash equivalent as so reduced or increased.”

KEY FACTS

5. On 22 June 1998, Abbey National Benefit Consultants Limited (ANBC) provided Mr Holmes with a “Transfer Value Information Sheet” showing a deferred pension of £4,182.94 payable at age of 65 with a transfer value of £35,030.04.  Pensionable Service was shown as being from 10 December 1990 to 30 June 1997.  Mr Holmes immediately contacted ANBC, as he also had an earlier period of pensionable service in the Scheme.

6. ANBC responded to Mr Holmes on 29 July 1998 and provided two statements of entitlements.  The first replaced the one to which I have referred in paragraph 5 above and showed a difference only in the amount of the transfer value, which had been reduced from £35,030.04 to £33,648.73 due to a change in actuarial factors.  The second covered Mr Holmes’ earlier period of pensionable service from 3 September 1984 to 24 February 1989 and showed a deferred pension of £1,287.21 at the first date of leaving with a transfer value of £15,831.04.  The total transfer value for the two periods of pensionable service was £49,479.77.  The transfer values had been calculated on 29 June 1998 and were guaranteed for three months from the date of the calculation.  The guaranteed dates were later extended to 29 October 1998 (see paragraph 9 below).

7. A note attached to the statements of entitlements, entitled “Actuarial Basis for the Calculation of Transfer Values”, stated that:

“When you left the service of your employer, or otherwise withdrew from the Scheme, it is a requirement under the [Pension Schemes Act 1993] that you be given the option of requesting a transfer value to be paid to either an individual annuity contract (such as a personal pension) or another occupational pension scheme.

The transfer value represents the lump sum which, if suitably invested at the date of transfer, can reasonably be expected to be sufficient to provide the same benefits as would have otherwise been preserved in the Scheme.

…

The benefits which have been valued are in accordance with the Rules of the Scheme as they apply to members withdrawing from the Scheme.

…

NB : The transfer value quoted, whilst guaranteed until the date shown, may go down as well as up in the future.  However, any fluctuations are not a reflection of the financial position of the Scheme, or your benefits.”

8. Acting on the advice and the recommendation of an Independent Financial Adviser (the “IFA”), Mr Holmes signed a CU [Commercial Union Life Assurance Company Limited] Application Form on 27 October 1998 for a Personal Pension Transfer Plan and an Application & Discharge form pre-addressed to the Trustees of the Scheme.   Mr Holmes says that he returned the forms to the IFA on the same day.

9. A letter from the IFA to ANBC, headed “BY FAX & POST”, dated 28 October 1998, states that:

“Following our conversation, I can now enclose the discharge form and application from Mr Holmes to transfer his benefits into a Personal Pension with CGU Life.

I am sending the originals to CGU Life.  As discussed, the guarantee date of 22nd September 1998, has been extended to 29 October 1998, in line with the revised figures supplied to Mr Holmes on 29th July 1998.”

10. A letter from Mr Holmes to the IFA dated 10 November 1998, states that:

“Further to our telephone conversation yesterday I enclose the signed photocopies of the transfer documents.  Please let me know should there be anything else you require.”

Mr Holmes says that the letter related to some additional forms required by the IFA in order for the transfer value to be paid to the Personal Pension Transfer Plan.

11. Mr Holmes’ Personal Pension Transfer Plan Application Form is stamped as received by Commercial Union’s “IFA Business Centre Wales and West” on 17 November 1998.

12. Commercial Union’s IFA Service Centre wrote to ANBC on 30 November 1998 and stated that:

“We have enclosed our transfer application forms and we would be grateful if you could arrange for the Declaration (part 9) to be completed on behalf of the transferring scheme.  We have also enclosed your completed Warrant and Undertaking form and your completed discharge form.

We have been informed that Mr. Holmes has two periods of service with Miller Knight and he wishes to transfer all benefits.”

13. Although the Warranty & Undertaking form referred to in the letter above was signed on 9 December 1998, it was enclosed with the letter dated 30 November 1998, and that letter is date-stamped as received by ANBC on 11 December 1998.

14. SBJ Benefit Consultants Limited (SBJ) wrote to Mr Holmes on 18 January 1999 and informed him that it had replaced ANBC [the actual date of appointment was 1 September 1998], and stated that:

“[ANBC] have passed us your file, and forwarded the discharge and application form from CGU that were sent to them in December.  We have referred to our co-Trustees with regard to your transfer.

You may be aware that the transfer value originally quoted in July 1998 expired in October 1998, and therefore had to be recalculated.  We have done this, but have to advise you that the original quotation given to you in July 1998 was incorrect, and overstated your pension benefits.  Unfortunately, your first period of service, between 1984 and 1989, was counted twice in the calculation, and normal retirement age of 60 was used, rather than age 65, the correct age.  Combined, these two factors have resulted in the transfer value reducing from £49,479 quoted in July 1998, to £23,480.  The original Preserved Pension Certificate, sent to you by [ANBC] on 22 June 1998 (reconstructed per the attached statement) already included your first period of service, which was added on again in their letter to you dated 29th July 1998.  Thus, your overall entitlement to a pension from the scheme remains unchanged, but the calculation of the current value of those benefits has been corrected.

If you still wish to proceed with the transfer, please would you complete and return the attached discharge forms.  I have your original CGU application form on file, and will hold on to it until I hear from you.”

15. SBJ’s calculation sheets show a deferred pension for Mr Holmes for the earlier period of membership of £1,287.21 at the first date of leaving, with a transfer value of £9,535, and a deferred pension for the second period of membership at the date of leaving of £2,579.65, with a transfer value of £13,945.  These transfer values were calculated using the Scheme’s Normal Retirement Date of age 65.

16. Analysis of the manual and computerised calculation sheets used for ANBC’s statements of entitlements in paragraphs 5 and 6 above show that:

16.1 for the statement dated 22 June 1998, ANBC incorrectly amalgamated, at the last date of leaving, the benefits for Mr Holmes’ two periods of pensionable service, which had an effect of overstating the amounts of the benefits for the computerised transfer calculation;

16.2 for the statements dated 29 July 1998, ANBC failed to correct the error in 16.1 above and produced a second statement for the earlier period of pensionable service, which had the effect of adding on again the earlier period of pensionable service; 

16.3 the Actuary of the Scheme used ANBC’s manual benefit calculations, as in 16.1 and 16.2 above, to calculate the transfer values required using an actuarial computer program;

16.4 the Actuary wrongly input a Normal Retirement Date of 60 into the calculation of the transfer values.

17. Unaware that the transfer to the Personal Pension Transfer Plan had not been processed, Mr Holmes acknowledged receipt of SBJ’s letter on 21 January 1999, and stated that he was “taking advice”.

18. By a letter to Mr Holmes dated 9 February 1999, the IFA stated that, whilst the amended transfer value of £23,480 seemed low, its own calculations indicated the amount was of the order expected for the correct level of deferred benefits, and that a growth rate of around 10.5% would be required for the same level of benefits.

19. The IFA then made further enquiries with other sources about the amount of Mr Holmes’ transfer value before it wrote to SBJ on 19 July 1999, and stated that:

“The advice we have received is that the original transfer value supplied to us was accepted by Mr Holmes within the three month guarantee period and as such the original figure of £49,479 should be paid in accordance with the provisions of the Pensions Act 1995 as they relate to that guarantee.  You will be aware that the Act sets out the grounds on which the guarantee can be invalidated and none of those exemptions apply in this instance as the offer was accepted within the guarantee period.”

20. The IFA’s letter was passed to ANBC, which replied on 7 September 1999.  It accepted that Mr Holmes’ entitlements and transfer value under the Scheme had been incorrectly calculated but it did not believe that Mr Holmes should benefit from a mistake, and added that:

“Clearly I am concerned that an error has occurred and in recognition of this and the delay in paying the transfer, ANBC will make an ex-gratia payment to Mr Holmes of £150.”

21. In a further letter to the IFA dated 25 October 1999, ANBC stated that it was notified by Commercial Union’s letter of 30 November 1998 of Mr Holmes’ intention to transfer but as that letter was received on 11 December 1999, it was not within the three-month guarantee period.

22. On 13 September 2000, the IFA discovered a copy of its letter dated 28 October 1998 (see paragraph 9 above).  SBJ says that the file inherited from ANBC shows no trace of receipt of either the IFA’s letter or fax of 28 October 1998.  SBJ referred the IFA’s letter to the trustees for consideration at a meeting to be held on 27 November 2000.  At that meeting the trustees concluded that, if Mr Holmes still wished the transfer to proceed, the Scheme would only pay the correct cash equivalent entitlement and not the higher value previously notified.

23. On 22 February 2001, the Principal Employer announced that the Scheme was to be discontinued with effect from 31 December 2001.

24. Jardine Lloyd Thomson Benefit Consultants Limited (JLT) wrote to Mr Holmes on 24 June 2002 and stated that it had acquired ANBC in late 2000 but his complaint had only just been brought to its attention.  JLT apologised for the inconvenience ANBC had caused him and offered an ex-gratia sum of £1,000 in recognition of the inconvenience suffered.

25. The Principal Employer of the Scheme entered into administrative receivership on 4 July 2002.

26. On 2 August 2002, Fleet Place Trustees Limited was appointed as the Independent Trustee of the Scheme to act with the remaining Individual Appointed Trustees.  The Scheme is now in a wind-up deficit situation.

27. Mr Holmes says that:

27.1 he should be entitled to protection under the relevant legislation, as he accepted the transfer value of £49,479.77 and requested its transfer within the guarantee period;

27.2 the delay in first providing a correct statement of entitlement resulted in a reduction in the actuarial rates used for calculating transfer values and further loss has been sustained because the monies have not, as intended, been invested elsewhere;

27.3 on 20 October 1999, the IFA had stated to ANBC that the IFA understood that similar errors had occurred with other members’ transfer values and that payments had been made to those members who had completed requests for such transfer values; 

27.4 might enhanced transfer values have been paid to members as a way of reducing the number of members in the Scheme?; this might have been the reason for the higher transfer values quoted for his benefits. 

28. The letter of 20 October 1999, referred to in paragraph 27.3 asked for confirmation of the IFA’s understanding.  ANBC’s reply did not refer to the point.

CONCLUSIONS

29. The provision by ANBC of the incorrect statements of entitlements to Mr Holmes dated 22 June 1998 and 29 July 1998 was maladministration.

30. Mr Holmes’ application form, signed on 27 October 1998, provided his written instruction for the value of his benefits in the Scheme to be paid to a Personal Pension Transfer Plan.  SBJ says that ANBC had no record of receiving the IFA’s letter or the facsimile of the letter dated 28 October 1998, both of which included copies of Mr Holmes’ Personal Pension Transfer Application form.  Thus, there is some uncertainty about whether evidence of Mr Holmes’ written instruction was received by ANBC by 29 October 1998, the end of the guarantee period for the transfer value quotation of £49,479.77 sent to Mr Holmes on 29 July 1998.

31. The IFA’s letter of 28 October 1998 refers to a conversation and a discussion with ANBC about the guarantee date of the transfer value quotation being extended to 29 October 1998.  The IFA was, therefore, aware of the importance of the evidence of Mr Holmes’ written instruction being received by ANBC by 29 October 1998 and it seems most likely that the papers were lost during the change over of the administration of the Scheme from ANBC to SBJ, which took place around that time.

32. Accordingly, I find that, on the balance of probabilities, ANBC was provided with appropriate evidence to show that Mr Holmes had made a valid “relevant application”, as in Section 94(1)(aa) of the Pension Schemes Act 1993, for the cash equivalent of his benefits in the Scheme to be applied as a guaranteed cash equivalent to a Personal Pension Transfer Plan within the guaranteed period ended 29 October 1998.

33. I now turn to the question of whether the Trustees or ANBC have an obligation, as alleged by Mr Holmes, to honour the total amount of the transfer value quoted to him on 29 July 1998 of £49,479.77, even though that sum was wrong.

34. The sum quoted was wrong for two reasons, (i) because ANBC provided the Actuary with incorrect information about Mr Holmes’ deferred pension benefit entitlements; and (ii) because the Actuary incorrectly assumed a Normal Retirement Date of age 60 instead of 65 in the actuarial calculation of the transfer values.

35. The Pension Schemes Act 1993 provides that, on request, a member of a salary related occupational pension scheme is to be given a statement of entitlement of his benefits in the scheme together with a cash equivalent of those benefits, effectively, as at the date of calculation.  As the calculation is an actuarial calculation at a given point of time involving various variable factors, it is provided that the cash equivalent is normally guaranteed to be held for three months.  This is intended to allow the member sufficient time to investigate and compare the relative merits of investing a known amount of a cash equivalent in another suitably approved pension arrangement.  Once the member applies in writing for the cash equivalent to be made, and provided that application is received before the expiry of the guarantee period, the cash equivalent becomes a guaranteed cash equivalent, which cannot normally then be reduced, e.g. because actual payment may be made after the end of the guarantee period and the actuarial factors may have changed in the meantime.

36. However, the Transfer Value Regulations allow certain exceptions whereby the amount of the guaranteed cash equivalent may be increased or reduced.  Only one of these exceptions contained in Regulation 9 of the Transfer Value Regulations is applicable in this case and that is Regulation 9(5) (see paragraph 4 above).  All of the other exceptions relate to special circumstances and do not involve wrong calculations.

37. Regulation 9(5) requires that the guaranteed cash equivalent shall be increased or decreased as if that sum had been correctly calculated in accordance with Chapter IV of Part IV of the Pension Schemes Act 1993.  It follows, therefore, that the three-month guarantee is a specific regulatory requirement, which relates to guaranteed cash equivalents wherein the correct pension benefits have been used and the correct actuarial calculations have applied to those benefits.

38. Mr Holmes’ guaranteed cash equivalent in the statement of entitlement dated 29 July 1998 was not calculated correctly. ANBC ought to have more fully qualified the statements of entitlements to allow for the two eventualities identified in paragraph 33 above that caused the wrong amounts to be quoted.  The failure to do that was further maladministration by ANBC.

39. ANBC cannot be held to honour the wrong quotation of £49,479.77 given to Mr Holmes on 29 July 1998, as no direct contractual relationship existed between Mr Holmes and ANBC.  Nor can the Trustees honour the wrong amount quoted, as Regulation 9(5) of the Transfer Value Regulations requires the Trustees to release only the correct amount of the guaranteed cash equivalent.

40. ANBC’s calculation material does not indicate that any enhancement was to be made to Mr Holmes’ transfer values.  I am satisfied that the higher figure was the result of an error and not because of a deliberate decision to provide enforced values in the way that Mr Holmes speculates.

41. Whilst the complaint, as made by Mr Holmes, cannot be upheld, I have identified maladministration by ANBC.  Undoubtedly, Mr Holmes suffered disappointment and inconvenience in receiving incorrect statements of entitlements dated 22 June 1998 and 29 July 1998.  I therefore uphold the complaint against ANBC to this extent only.

42. JLT, as the successor company to ANBC, offered Mr Holmes the sum of £1,000 in recognition of the inconvenience he had suffered because of the errors made by ANBC.  JLT has confirmed that it is still willing to pay this sum.  I do not disagree with the amount of the offer and I make a direction below that the sum shall be paid to Mr Holmes.

DIRECTION

43. I direct that, within 28 days of this determination, JLT shall pay Mr Holmes £1,000 as compensation and suitable redress for the distress and inconvenience suffered by him in consequence of ANBC’s maladministration.

DAVID LAVERICK

Pensions Ombudsman

28 July 2006
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