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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr DP Garner

Scheme
:
Royal London Staff Pension Fund

Trustees
:
The Trustees of the Royal London Staff Pension Fund

Employer
:
The Royal London Mutual Insurance Society Limited (Royal London)

THE COMPLAINT (dated 2 May 2002)

1. Mr Garner has complained of injustice as a consequence of maladministration on the part of the Trustees and Royal London in that they did not advise him, at the time that he made an election to surrender part of his pension to provide additional pension for his wife, that;

1.1. the election was inappropriate for his personal circumstances, and

1.2. the election was irrevocable.

2. Mr Garner has also complained that the Trustees did not deal with his complaint in a timely manner thereby causing him and his wife additional distress and inconvenience.

Trust Deed and Rules

3. Rule 7 of Part II of the Supplemental Deed date 21 November 1989 provides,

“Allocation of Pension on Retirement
(a) A Member who retires on pension under one of the foregoing Rules 1 to 3 (inclusive) may at the time of his retirement (but not at any other time) by notice in writing to the Trustees elect to allocate part of that pension (but excluding any part thereof which may be commuted for a capital payment) to provide a reversionary pension payable to his then spouse if such spouse shall survive him upon such terms and conditions as may be determined by the Directors upon the advice of the Actuary Provided that in no case shall the sum of the yearly amount of the reversionary pension payable under this Rule and the yearly amount of the Surviving Spouse’s pension payable under Rule 6 calculated at the date of the Member’s retirement exceed the yearly amount of his retirement pension from the Fund at that date (excluding any part thereof commuted for a capital payment)

(b) A pension payable under this Rule will commence on the day immediately following the date of the Member’s death (as a Pensioner) and continue during the remainder of the life of the person entitled thereto”

Scheme Booklets

4. The 1994 Scheme Booklet states,

“A Member may also give up part of the pension at retirement to provide an additional spouse’s pension subject to the total spouse’s pension not exceeding the Member’s pension after forfeiture for a cash sum or additional spouse’s pension.  This pension is payable to the spouse to whom the Member is married at the date of retirement.”

5. The 1999 Scheme Booklet states,

“At retirement you may choose to give up part of your pension to provide an additional spouse’s or dependant’s pension for one or more named individuals.”

The Occupational Pension Schemes (Disclosure of Information) Regulations 1996

6. Regulation 4 of the Disclosure Regulations 1996 requires the Trustees to ensure that the information specified in Schedule 1 of the Regulations is provided to every member.  This information includes,

“Whether, and if so when and upon what conditions, survivors’ benefits are payable under the scheme.”

7. Where a member’s benefits have become payable, Regulation 5 provides for individuals to be told the amount of benefit which is payable to them, the conditions for continued payment and the provisions for altering the amount payable.  Regulation 5 also requires the Trustees to provide information on the rights and options available on the death of the member or beneficiary and the procedures for exercising them.

The Occupational Pension Schemes (Internal Dispute Resolution) Regulations 1996

8. Regulation 7 provides,

“Notice of decision from trustees or managers

(1) Subject to paragraph (3), the trustees or managers of a scheme shall issue to the complainant and, where applicable, his representative a notice in writing of their decision on the matters raised under regulation 6 within two months from the date on which the particulars specified in regulation 6(2) were received by them.

(2) The notice shall include…

(3) If, in any case, written notice of a decision under section 50(2)(b) of the Act is not issued within two months from the date on which the particulars of the disagreement were received under regulation 6, an interim reply must immediately be sent to the complainant and, where applicable, his representative setting out the reasons for the delay and an expected date for issuing the decision.”

Background

9. Mr Garner retired early in October 1999.  According to Mr Garner, he first enquired about early retirement in April/May 1999, because of his wife’s illness.  Mr Garner has explained that his department was being closed at this time and, although agreement was given for his retirement in October 1999, he was asked to consider taking three months compassionate leave instead of retirement.  Mr Garner was sent details of his retirement benefits on 7 September 1999.  The benefits quoted were a pension of £11,065.20 pa or a tax free cash sum of £24,896.48 and a residual pension of £9,466.92 pa, together with a spouse’s pension of £5,532.60 pa.  In addition, Mr Garner was told,

“In addition to the free spouse’s pension, you can allocate some of your pension to provide a further pension for your present spouse.  For each £100 per annum of additional spouse’s pension, your pension would be reduced by approximately £15.00 p.a.  For Example, if you take the maximum cash sum

and the additional spouse’s pension is

£1,710.60 p.a.

your pension would be



£9,210.36 p.a.

the maximum additional spouse’s pension would be
£3,421.20 p.a.

in which event your pension would be

£8,953.80 p.a.

10. Mr Garner was also sent an explanatory leaflet, which said,

“Every retiring member has a number of decisions to make in relation to the benefits available from The Royal London Staff Pension Fund and, usually, with regard to the investment of a cash sum.

This booklet attempts to assist a member in arriving at these decisions and, in addition, provides information regarding the flat rate pension payable from the State and general taxation considerations.

You may find it appropriate to read this booklet when completing the statement indicating the way in which you wish your benefits to be paid.

The booklet entitled “Scheme Details” (a copy of which should be in your possession) sets out information relating to the basis on which the amounts of benefits shown in the quotation have been calculated and the procedure for payment of your pension.

Any queries you might have relating to any aspect of your pension benefits should be addressed to the Administrator…

Allocation of member’s pension for spouse and/or dependant(s)

You may wish to allocate part of your own pension to provide a pension payable to your spouse on your death.  This would be in addition to the free spouse’s pension detailed in part 2(iii) of the quotation.

Any pension so allocated would be payable to the person to whom you are married at the date of your retirement.  This is in contrast to the free spouse’s pension, which is payable to the person to whom you are married at the date of your death…

If you decide to allocate some of your pension to provide an additional spouse’s pension, there is an overriding proviso that the sum of the additional spouse’s pension and the free spouse’s pension must not exceed your remaining pension…

Amongst the factors that you should take into account when making this decision are the state of health of both yourself and your spouse and the extent of the financial resources that you may have.  It is important to remember that higher income for your spouse can generally be obtained only at the expense of a reduction in income during your joint lifetime…

Any such pension would be payable from the date of your death for the lifetime of the recipient…

If you have any enquiries on this aspect, please contact Staff Pension Group.”

11. Mr Garner says his wife’s condition deteriorated and, on 13 September 1999, he wrote to Royal London to ask if he could bring forward the date of his retirement.  On 14 September Mr Garner signed a form indicating that he wished to take the maximum tax free cash sum and to allocate part of his pension to provide additional spouse’s pension of £1,710.60 pa.

12. On 27 October 1999 Royal London wrote to Mr Garner with a further benefit quotation showing his benefits at retirement on 30 October 1999.  The letter confirmed that Mr Garner had elected to take the maximum tax free cash sum of £24,896.48 and a cheque for this amount was enclosed with the letter.  The letter also said,

“In the event of your death leaving a widow surviving, a pension of £5,532.60 per annum will be payable to her for the remainder of her lifetime.

As you have elected to forego part of your own pension in order to provide an additional pension for your present wife, a further amount of £1,710.60 per annum would be payable should you pre-decease her.  Under normal circumstances, the two pensions would, of course, be paid together as one.”

13. On 14 May 2001 Mr Garner wrote to Watson Wyatt LLP (Watson Wyatt), who administer the Scheme,

“I refer to our telephone conversation of the 10 May 2001 regarding the above and my wish to increase my Pension by £1000, by reducing the Spouse's Pension pro rata, and I can confirm the following:

1. In various letters received from RL, I have never had anything that informs me that I could not change the Spouse’s Pension at a later date, in fact I was led to believe that I could.

2. I have taken Independent Financial Advice and have been informed that I should have been told by, again, the RL of the options open to me rather than taking the Pension straight away, especially as I was only 50 and I am working again full time (it was always my intention to get another job) ie Income withdrawal, phasedown etc….

I feel that I have been let down badly and misled by a Company for whom I worked for 27 years and I require some redress on the situation as I will take this matter further unless I receive satisfaction.”

14. Watson Wyatt confirmed that the Scheme Rules did not allow Mr Garner to alter his decision once his pension benefits were in payment.  They also said that the Trustees did not have an obligation to advise a member as to the best option on retirement.  Mr Garner replied on 17 July 2001 and said that he had not been told that he could not alter his decision at a later date.  He said that he had not been informed that there were rules regarding this or where to obtain a copy of the rules.  Mr Garner was notified of his option to invoke the Internal Dispute Resolution (IDR) procedure, which he did.

15. A stage one response was issued on 14 September 2001 and confirmed that Mr Garner was unable to amend his decision to allocate part of his pension to provide additional spouse’s pension.  Mr Garner appealed on 2 November 2001.  Mr Garner said that he had never been issued with a Scheme booklet and that no attempt had been made at the time of advising him of his options to ensure that he understood the implications of his actions.

16. Watson Wyatt wrote to Mr Garner on 27 November 2001 acknowledging his appeal.  They explained that a response would be sent within two months or, if this was not possible, an explanation and an indication of when a response would be available.  Watson Wyatt wrote again on 17 January 2002 and 13 February 2002 apologising for the delay and explaining that Mr Garner’s case would be considered by the Trustees at their meeting on 25 February 2002.  They wrote again on 15 March 2002 explaining that the Trustees had decided to seek further legal advice.  A stage two response was issued on 12 April 2001, which did not uphold Mr Garner’s complaint.

17. The Trustees refute Mr Garner’s suggestion that he did not receive a Scheme booklet.  They say that he was a District Manager (or equivalent) between 1983 and 1993 and, as such, was responsible for distributing information about the Scheme to members.  They have provided a copy of a memorandum to ‘All Managerial Staff’ dated April 1987, which says that a copy of the Staff Pensions Manual will be issued to District Managers, Regional Managers, etc.  The memorandum also says that copies of a booklet ‘Particulars of Pension and Related Benefits for members’ is being sent and that an acknowledgement slip should be signed by each member of staff on receipt.  According to Mr Garner, insufficient copies of scheme documents were sent out and he usually passed his copy on to another employee.

CONCLUSIONS

18. The Trust Deed and Rules allow the member to make an election to give up part of their own pension to provide an additional spouse’s or dependant’s pension.  This election is to be made at the time the member retires and at no other time.  There is no provision for the member to later revoke or vary that election.

19. Mr Garner contends that he should have been advised that such an election was irrevocable and that it was inappropriate for him to make such an election given his personal circumstances.

20. I accept Mr Garner’s argument that, had he realised that his decision was not reversible, he would not have made the election because, unfortunately, it appears likely that his wife will predecease him.  I do not agree, however, that there was any requirement for either the Trustees or Royal London to advise him as to the most appropriate options at retirement.  Their responsibility only extended as far as providing information.  If Mr Garner required advice when he retired, it would have been more appropriate for him to have consulted an independent financial adviser.  It follows that, having received Mr Garner’s election, there was no requirement for either the Trustees or Royal London to query with him as to whether this was an appropriate choice in his circumstances.

21. Whilst the information supplied to Mr Garner omitted to tell him that his election would be irrevocable, there was equally no reference to his having an option to alter or revoke the election once made.  I can see no reason why Mr Garner should have assumed that the option was capable of later amendment.  Mr Garner was told who to contact if he had any queries on the option to allocate part of his pension in this way.  He made no such contact before making his election.  Whilst I sympathise with Mr Garner in the circumstances in which he now finds himself, I do not agree that it was reasonable for him to have assumed without checking that he could alter his election in the future.  Thus I do not uphold his complaint about the lack of information.

22. With regard to the time taken by the Trustees to respond to Mr Garner’s complaint, the IDR Regulations require a decision within two months or, if not an interim reply.  The Trustees’ response was clearly outside the two month limit but, in the period before their response was issued, Watson Wyatt wrote to Mr Garner several times on behalf of the Trustees, updating him on the progress of his complaint.  I agree that a speedier resolution would have been desirable but I do not find that the delay amounted to maladministration on the part of the Trustees and therefore I do not uphold this part of Mr Garner’s complaint.
DAVID LAVERICK

Pensions Ombudsman

12 November 2002
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