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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mr VM Wood

Scheme:
John Foster & Son plc 1977 Executive Pension & Life Assurance Scheme (the Scheme)

Respondents:
John Foster & Son plc (the Employer)


The Trustees of the Scheme (the Trustees)


Pearson Jones (the Administrator)

MATTERS FOR DETERMINATION 

Mr Wood alleges that the Respondents failed to take positive action to reduce the deficit that arose in the pension fund.

Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

The Scheme was established by an Interim Deed dated 31 March 1977 and a Definitive Deed dated 8 October 1986. New rules (the New Rules) were substituted to take effect from 1 January 1985 by a Resolution dated 21 July 1989 agreed by the Trustees with the consent of the Employer.

Under the terms of the 1986 Deed and the original Rules, clause 12 provides that 

The Trustees may …..with the consent of the Principal Employer alter or modify all or any of the trusts powers or provisions of this Deed or of the rules…..Any such alteration…..shall be made either by Deed executed by the Trustees and the Principal Employer or by the insertion of particulars thereof in Schedule F to the Rules…..to be signed by…..the Trustees and on behalf of the Principal Employer such signatures to be witnessed…..

Rule 18 provides that

In the event of the contributions of all the Participating Employers being terminated…..the Scheme shall determine…..

…..the Fund shall…..be disposed of…..by the provision of Paid-up Policies…..

Rule 19 provides alternative provisions 

…..the Trustees may in their discretion determine that…..the Scheme shall be maintained for such period as the Trustees determine…..and subject to such conditions as the Trustees think fit….

During such period such person or persons shall subject to any such conditions continue to be entitled…..to the appropriate benefit…..specified in Part II thereof…..

Under the New Rules adopted in 1989, Rule 4.2 provides that

An Employer at any time may notify…..in writing of its termination of liability to contribute to the Scheme. In this event the provision of Rule 14.0 shall apply

Rule 14 provides that

…..if an Employer terminates its liability as set out in Rule 4.2 the (Trustees) shall decide the portion of the Fund relating to those Employees as though the provisions of Rule 16.0 applied. Benefit entitlement shall be provided in accordance with the terms of Rule 16.0…..

Rule 16.4 then provides that the Trustees make arrangements with an Insurance Company for the issue of policies to secure the benefits. There is no equivalent to Rule 19 in the original Rules permitting the Scheme to continue under certain conditions.

The Scheme’s Trust Deed dated 8 October 1986 contains, at Clause 11, the following in relation to trustees’ liability:

…nor shall any Trustee be liable for any act or omissions not due to his own wilful neglect or default nor shall it be obligatory upon the Trustees to see that any contributions or other moneys payable to them under the Scheme are in fact paid.

MATERIAL FACTS

On 31 January 1993 Mr Wood left his employment and became entitled to a preserved pension. Before Mr Wood was able to complete a transfer of his benefits to his new employer’s scheme the Employer terminated its liability to contribute and benefit accrual ceased for employees on 30 September 1993. This was communicated to current employees on 30 June 1993. Mr Wood was informed on 26 October 1993 when the Administrator wrote:

“Following the decision by John Foster & Son Plc to discontinue contributions to the Scheme the Trustees have determined that this pension scheme will be discontinued as at the 30th September 1993.

As Administrators…..we have been instructed by the Trustees to wind up the Scheme in accordance with the Scheme rules.”

An actuarial report was prepared in August 1993 based on the position at 31 March 1993. This report was based on the Scheme continuing and reported a deficit of £129,000. The actuary however commented: 

“Assuming the decision to discontinue the Scheme in the near future is implemented…..I would anticipate…..the deficit at the valuation date may well be eroded.”

The actuary then summarised the procedure to be followed on winding up the Scheme depending on the requirements as detailed in the governing documents. 

During 1994 a new actuary (the Actuary) was appointed and the Administrator wrote to Scheme members, including Mr Woods, on 29 July 1994

…..the Trustees have been checking the funding position. In comparison to the fund value it is estimated that there is a underfunding and as a consequence the Company have agreed to re-commence contributions to make up this shortfall.

The Employer started to make additional payments at the rate of £5,000 per month shortly afterwards.

The Actuary wrote on 2 December 1994 to the Administrator showing the Scheme, as at November 1994, to be in  deficit by £146,000 and noting that contributions of £5,000 per month should bring the Scheme into balance within three years.

A further letter from the Actuary to the Administrator in May 1995 showed the Scheme to be in deficit by £136,000 as at 1 April 1995. Subject to certain qualifications the additional contributions were estimated to meet the deficit within two and a half years.

A further report was prepared in May 1996 concerning the position at 29 February 1996. This showed a much reduced deficit but was based on an insurance quotation which was believed by both the actuary and the Administrator to be too low.

During this period the Trustees had been seeking to establish the Scheme’s liability for Guaranteed Minimum Pensions (GMPs). This exercise was completed during 1996. The Trustees investigated the possibility of transferring members’ benefits to individual insurance policies but were concerned by the likely cost. In January 1997, the Scheme’s liability for GMPs only was discharged by way of insurance policies for pensioners and by a payment to the Department of Health and Social Security for other members. All entitlements were correspondingly reduced.

This was communicated to members in a report issued in July 1997 by the Trustees which stated that the shortfall was approximately £190,000, but that the Employer had increased its contributions to £6,000 per month.

Further information was provided by the Actuary in July 1998. This showed a worsening in the Schemes’ financial position. The Trustees had sought a quotation for securing the remaining benefits for pensioners as at 28 February 1998 and, using this value, the actuary estimated a deficit of £397,000 at that date.

Following receipt of this information the Administrator sought legal advice. That advice was that the operative rules were the New Rules, the Scheme had discontinued at 30 September 1993 and the Trustees should consider making a claim in respect of the statutory debt. In addition:

“The Trustees would be justified in not seeking recovery of the statutory debt at this stage if they can enter into an arrangement with the Principal Employer which they feel is in the best financial interest of all the members.”

The Trustees reported to the members on 20 August 1998 and enclosed a copy of part of the Chairman’s Statement issued with the Employer’s accounts for the year ending on  28 February 1998.  This stated that there was a deficit of shareholders’ funds but  that the group of which the Employer was part was able to continue to trade as a going concern with the support of its bankers.

The Employer ceased to make regular contributions to the Scheme in the latter half of 1998 because of cash flow concerns. The Trustees agreed with the Employer on 1 January 1999 that contributions should be reduced to £25,000 per annum. So far as I am aware no contributions were paid under this revised agreement.

A further actuarial valuation report was prepared in February 2000 setting out the financial position at 28 February 1999. This valuation showed a deficit of £632,000 on the basis that all pensioners’ benefits were to be secured by insurance policies.

Further legal advice was received by the Administrator on 12 April 2000. This again referred to the debt on the employer which the Trustees had not to date sought to claim. It was re-iterated that the Trustees must act in the financial interest of all members of the Scheme, but that there seemed little point in making the claim if they had evidence that there was no real prospect of recovering funds from the Employer.

During June 2000 the Employer made proposals to the members with preserved pensions, including Mr Wood. Those members were offered a transfer value representing 55% of their then preserved entitlement (bearing in mind that the Guaranteed Minimum Pension element had already been secured) and they would remain as unsecured creditors of the Employer to the value of 10% of their preserved pension. A further term of the proposal was that any surplus subsequently to emerge would be repaid to two classes of members, including deferred pensioners – the group to which Mr Wood belonged. 

All but two members with preserved pensions accepted this offer. Mr Wood appears not to have accepted the offer.

An administrative receiver was appointed on 22 November 2002, and a liquidator on 10 December 2002.

CONCLUSIONS

The first matter to clarify is the appropriate Rule under which the Scheme has discontinued. The amendment power requires any amendment to be by Deed or by a duly signed and witnessed insertion. The amendment was by way of a Trustees Resolution although clearly the Employer agreed. Whilst this was not in the required form the intent of all the parties was clear and the Scheme was subsequently administered in accordance with the New Rules. I therefore take the view that the New Rules are the operative rules governing the Scheme for the period in question.

The Employer gave notice in accordance with Rule 4.2 at some stage during 1993 that contributions would cease in September 1993 and this triggered discontinuance by way of Rule 14.  The Trustees were then required to follow Rule 16. I therefore conclude that the Scheme entered the winding up process on 30 September 1993. This required the Trustees to secure benefits by way of insurance policies and this should have been done as soon as practically possible thereafter. The Trustees had no powers to continue the Scheme in closed form. The original Rules would have  permitted the continuance of the Scheme under certain conditions. Since I do not view these Rules as being operative I have not considered whether the Trustees’ actions were in accordance with the Original Rules.

Section 144 of the Pensions Schemes Act 1993 provides 

Deficiencies in the assets of a scheme on winding up

(1) If, in the case of an occupational pension Scheme which is not a money purchase scheme, the value at the applicable time of the scheme’s liabilities exceeds the value of its assets, then an amount equal to the excess shall be treated as a debt due from the employer to the trustees of the scheme…..

(5) The value of a scheme’s assets and liabilities for the purpose of subsection (1) shall be determined in accordance with regulations

In accordance with the above provisions and relevant regulations the Trustees should have taken steps to instruct an actuary to certify the debt and they should then have sought payment from the Employer. The Trustees did not do so, and had not done so prior to the insolvency of the Employer. It is evident that the Trustees were ignorant of the provisions of the Rules under which they were operating and of the provisions relating to the debt until legal advice was received in 1998, almost five years after the Scheme entered wind up.

If the Trustees had acted correctly they would have caused the debt to be certified at some time between starting the wind up in 1993 and the time when they were able to insure the benefits. This latter date would have been in late 1996 when the Scheme’s liability for Guaranteed Minimum Pensions had been agreed. Actuarial advice received during this period indicated a deficit in the range £100,000 to £200,000 and although these calculations were not for the purposes of the Regulations it is reasonable to conclude that a certificate of an actuary as to the amount of the debt would also have been in this range during this period.

The Trustees were active over this period in seeking additional funds from the Employer. Once the Trustees were aware of a deficit on receipt of advice during 1994 they agreed with the Employer that additional funds would be paid into the Scheme. It appears that the Employer was equally anxious that the deficit should be met by regular payments over a two to three year period. From the information provided it is evident that prior to the end of 1996 the Employer paid some £150,000 in additional funding together with meeting the Trustees’ expenses. If the Trustees and the Employer had been aware of the statutory debt provisions it can be reasonably assumed that these additional payments would have been structured to discharge the debt.

The Employer continued to support the Scheme with additional payments until some time in 1998. Up to this time some £270,000 was paid into the Scheme by the Employer, who also continued to meet the Scheme’s expenses. It is clear that if the funding had been less than the statutory debt or if this amount had been insufficient to secure the benefits fully then the Employer would have tried to meet the additional cost. For these reasons I do not believe that the failure of the Trustees to have the debt certified during this period had any material impact upon the finances of the Scheme.

In the event only the Scheme’s liability for Guaranteed Minimum Pensions was secured by way of insurance policies for pensioners and the payment of premiums to the Department of Health and Social Security in respect of members with preserved pensions. Benefit entitlements were correspondingly reduced. The Trustees continued to believe that they did not have to secure the members’ entitlements but had an unfettered power to invest the Scheme’s assets as they felt appropriate. 

The Trustees remained in a position to instruct an actuary to certify the debt. It appears that the Employer continued to make additional funding available to the Scheme until cash flow difficulties hit its normal trading during 1998 and it became technically insolvent. In the circumstances I believe that payment of a claim for any debt certified at this time would have been resisted up to the insolvency of the Employer. By this stage the Trustees had extracted as much additional funding as the Employer could afford. I conclude therefore that there was no further material loss to the Scheme arising from the failure of the Trustees to cause the debt to be certified up to the insolvency of the Employer.

Even if I am wrong in the assessment that failings on the part of the Trustees has not led to potential loss I note that they are not personally liable for any such loss given the provision of Clause 11 of the Scheme’s Trust Deed.

Over the period from 30 September 1993 to the date of the insolvency of the Employer it is clear that the Trustees actively pursued the Employer for additional funds to meet a deficit which they regularly monitored. The Trustees did not however understand either the terms of the Trust or the statutory background at least until legal advice was sought in 1998 and arguably even then since they continued to ignore the requirement to secure benefits by way of insurance policies. The Trustees relied heavily on the advice of the Administrator whom they had instructed to wind up the Scheme in accordance with the Scheme Rules. Nevertheless the responsibility lies with the Trustees to run the Trust according to its governing documentation and the legislation governing the operation of the Trust and cannot be evaded. 

However my conclusion is that it was not the failure of the Respondents that caused the increased deficit in the Scheme in the period prior to the Employer’s insolvency. 

Accordingly Mr Wood’s complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

28 April 2005
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