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DETERMINATION BY THE PENSIONS OMBUDSMAN

PENSION SCHEMES ACT 1993, PART X

Applicant
:
Mr Gareth Lewis

Scheme
:
Nortel Networks UK Pension Plan

Respondents
:
(1) Nortel Networks UK Pension Trust Limited (as Trustees)

(2) Nortel Networks plc (as Employer)

MATTERS FOR DETERMINATION 

1. Mr Lewis’ application arises out of an agreement made in 1989 between him and his employer, which provided that his employer would adjust his pension to produce a pension equivalent to the Inland Revenue (IR) maximum pension at age 58.  

2. He has complained to me that his employer

· failed to ensure that he received a pension equivalent to the IR maximum, in breach of the agreement made in 1989; 

· failed to inform and consult him about the possibility and consequences of applying different IR limits when calculating his pension.

He says that if his employer had paid the IR maximum pension in accordance with the agreement, a refund of some or all of the additional voluntary contributions (AVCs) made by him would also have been possible.

3. Mr Lewis also alleges that the trustees of the pension plan failed to inform and consult him about the consequences of applying different IR limits when calculating his pension.  In breach of their duty in this respect, he says, the trustees supplied only one set of limits with the result that 

· they produced a lower pension figure than they could otherwise have done, and

· they discounted his AVCs by 100%.

4. Mr Lewis says that as a result of the maladministration described above, his pension is approximately £5,800 per annum less than it should be, and he claims this sum from 1991 to date, together with interest thereon, and any adjustment in respect of AVCs.  He also asks for compensation for distress and inconvenience, and costs.

5. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

6. Mr Lewis was born on 12 July 1933.

7. From 1962 he was employed by ICL plc (ICL), and was a member of the ICL pension plan.  From about 1980 he paid AVCs into a personal pension policy held with London Life.  

8. In or about 1987 ICL was taken over by Standard Telephones and Cables plc (STC), which became Mr Lewis's employer, and when the ICL and STC pension plans were amalgamated in 1989, he became a member of the STC Group Pension Plan (the Scheme).

9. He was a senior executive in STC and was primarily responsible for the relationship between the STC board on the one hand, and its institutional investors and the City and Stock Exchange on the other.  

10. In October 1989 there was a dispute between Mr Lewis and STC’s Chairman, leading to Mr Lewis’s dismissal by the Chairman.  Mr Lewis sought legal advice on how to proceed following his dismissal and how to protect his conditions of employment in subsequent discussions between himself and his employer.  He submits that this advice was limited to ensuring that he did not prejudice his rights if he returned to work.  He did agree to return to work, on terms negotiated between him and STC.  

11. On 18 October 1989, during the course of these negotiations, Roy Gardner of STC wrote to him offering enhanced salary and pension benefits.  Mr Gardner wrote:

“I have now looked at the pension arrangements, with a view to seeing what we can do to improve your pension on early retirement at age 58 or thereabouts.  The situation is as follows.


“As you know, under Inland Revenue limits, the maximum pension you can receive at 62 is 2/3 of your taxable emoluments, calculated in accordance with Revenue rules.  Your pension expectation from the STC Plan is 2/3 of pensionable pay at 62.  As you are funding AVCs, your total pension at 62 is likely to be nearer the Revenue limit than the STC fund formula.


“If you retire early, the pension you are entitled to under the rules is the Plan pension expectation at 62 less:

An early retirement factor, defined in the Plan rules

And

An Inland revenue “N/NS” factor.

“In your own case, the relevant figures are .94 and .88 approximately and operate cumulatively.

“Subject to your agreement to the other aspects of your job which we have discussed, I am prepared to give you an undertaking that the Company will provide adjustments to your pension either by means of a salary increase 12 months before you leave the Company or by means of a one-time capital injection into the fund, to produce a pension which is equivalent to the inland revenue maximum pension at age 58, based on your salary before any adjustment for this purpose.

“You will understand, I am sure, that I cannot give specific figures, as much can change between now and then.  We will be able to be specific about the figures at July 1990.” 

The IR formula "N/NS" was applied to early retirements under what was called by the parties in subsequent correspondence, 'the 1987 regime', a phrase which it is convenient to use here.  In the formula, N = actual years of service, and NS = number of completed years of service plus number of years of potential service to NRA.

12. Terms were agreed for Mr Lewis’ return to work, and were recorded in a letter dated 3 November 1989 (the 1989 Agreement).  I quote from this letter:

"Dear Gareth,

Thank you for your letter of 27 October.  I was pleased to note that outstanding issues had been settled such that you were able to make an immediate return to work.

As such I am pleased to confirm the following:

i)
……..

ii)
The Company will provide adjustments to your pension, either by means of a salary increase 12 months before you leave the Company, or by means of a one-time capital injection into the fund to produce a pension which is equivalent to the Inland Revenue maximum pension at age 58, based on your salary before any adjustment for this purpose.

iii)
Your salary will be increased to £50,000 per annum backdated to 1 October 1989.

iv)
……………..

v) There is no break in the continuity of your employment arising out of these issues.

I would appreciate written confirmation of your agreement to the above prior to me arranging for their implementation.

Yours sincerely,

R A Gardner" 


13. Mr Lewis returned to work on the terms agreed.  He continued to make AVCs into his personal pension policy until about 1990, after which, as he later told his solicitor, ‘it seemed pointless in view of the reassurance in the letter of 3rd of November 1989’.

14. On or about 29 June 1990 (a year before Mr Lewis' proposed retirement at age 58) STC’s pensions department produced a pension estimate for Mr Lewis.  The estimate was accompanied by a memorandum to the personnel department which said,

“Mr G H Lewis will be 58 on 12.07.91.

“In accordance with the letter dated 03.11.89 … he is to be eligible for a pension equal to the Inland Revenue maximum allowable at that date calculated on his basic salary before any adjustments.

“Based on his current salary of £57,000 per annum and taxable benefits averaged over the past three years the estimated pension is £40,225 per annum inclusive of AVC pension.”

Solicitors acting for Mr Lewis say that the letter of 3 November 1989 to which the memo refers did not refer to ‘basic salary’.

15. The estimate itself was set out on a separate page and forwarded to Mr Lewis by the personnel department.  Mr Lewis’ entitlement under the Scheme was calculated as follows:

“Final pensionable pay x 58.88%

£57,000 x 58.88%

£33,562 per annum

AVC Pension

(based on value of fund at November 1989 
 £4,520 per annum

of £57,270)




------------------------ 






£38,082 per annum"
The calculations showed that:

· 58.88% = 2.3 x N/NS (the IR formula for calculating maximum pension),

· Final pensionable pay was £57,000, and

· Final remuneration (that is, final pensionable pay plus bonuses and benefits) was £68,317.  

16. Mr Lewis raised various questions arising out of the estimate, largely regarding his AVCs.  An internal STC memorandum from the personnel department to the pensions department, dated 5 July 1990, records the questions:

· Was it possible to continue contributing to AVCs once someone had left employment and was drawing pension?

· In what circumstances was it possible to cease paying AVCs?

· was there any benefit if a lump sum was taken via AVCs or via the pension plan? 

Answers were duly provided to Mr Lewis; the details are not relevant to the matter before me.

17. In November 1990 STC was taken over by Northern Telecom Europe Limited, later renamed Nortel Networks Limited (Nortel).  Nortel accepts responsibility for any liability of STC in relation to Mr Lewis.

18. On completion of the acquisition in January 1991, STC initiated plans for Mr Lewis’s redundancy On 30 January 1991 the group pensions manager of the Scheme sent a memo to STC’s personnel director, setting out figures for the pension which Mr Lewis would receive on his retirement on 31 March 1991, when he would be aged 57 years and 8 months.  This memorandum was not seen by Mr Lewis until 2001.

19. The memorandum referred to the 1989 Agreement, and said that paragraph (ii) (of the agreement under which Mr Lewis had returned to work with STC) could be interpreted in different ways, depending on the definition of salary and the formula for calculating IR maximum pension.  As well as the 1987 regime, a new IR regime (the 1989 regime) was available (which in particular did not require the application of the formula "N/NS", and thus might produce a higher maximum).  The pensions manager gave four calculations for maximum pension, and the cost to STC of complying with the 1989 Agreement using each calculation:

19.1
Using the 1987 regime, and applying the IR definition of final remuneration (final 12 months basic pay, plus 3 year average bonus, and 3 year average benefits in kind), Mr Lewis’ final remuneration was £68,890, and the IR maximum was £40,228.  The cost of complying with paragraph (ii) was £46,254.  This was the calculation followed, in the event, by STC in providing Mr Lewis with his pension benefits under the 1989 Agreement.

19.2
Again using the 1987 regime, but applying a definition of salary as basic salary with no additional emoluments, the maximum was £33,284.  The cost of complying with paragraph (ii) in this way would have been £29,683.

19.3
Using the 1989 regime, and applying a capped salary and fluctuating emoluments, the maximum was £43,200.  The cost of complying with paragraph (ii) in this way would have been £84,116.  This is the calculation which Mr Lewis says should have been used to provide his pension benefits under the 1989 Agreement.

19.4
Using the 1989 regime but basic salary only, the maximum was £38,000.  The cost of complying with paragraph (ii) in this way would have been £17,868.

In all cases, Mr Lewis’ entitlement under the usual rules of the pensions Scheme was a pension of £30,954 together with a pension from his AVCs of £5,642.

20. The memorandum made the following additional points:

· A figure of £40,225 had been estimated to Mr Lewis in respect of his pension inclusive of AVCs.

· The AVC pension would be paid in addition to Option (2) as the true IR maximum pension under pre 1989 rules was reflected in Option (1).

· The first and third options were the true maximum figures under the relevant IR rules.

· In order for the third and fourth options to be effected, it would be necessary for Mr Lewis to sign a document electing to be treated under post 1989 rules.

21. When a copy of this memorandum was first supplied to Mr Lewis on 8 August 2001, certain passages had been removed, including the point that the third option (that is, that summarised at 18.3 above) was the IR maximum pension under the 1989 regime.  Mr Lewis believes that this particular point amounts to an admission of the core of his claim and could not have been excised by accident.  The respondents say that they sent the information which they considered relevant to the issues raised, and had no intention of misleading Mr Lewis.

22. Mr Lewis was made redundant shortly before his 58th birthday.  The terms of his redundancy settlement were contained in a letter dated 5 March 1991, which stated:


“On your termination you will receive:

1.
A termination payment of £57,000 inclusive of the Statutory Payment.

2.
A payment in respect of untaken 1991 holiday leave in accordance with STC practice.

3.
A bonus payment of £5,700 (10% of salary) in respect of EIP1990.


“In accordance with paragraph ii) of the letter you received from the Company dated 3 November 1989 a lump sum payment of £46,255 will be made by STC into the STC Pension Scheme to secure an enhanced pension on your behalf.


“The above terms are subject to your acceptance by signing and returning the duplicate copy of this letter.” 

At the bottom of the letter, Mr Lewis had signed and dated 15 March 1991 the following acceptance:


“I hereby accept the terms of my redundancy on the above basis in full and final settlement of any claims I may have against STC in respect of my employment or its termination.”

23. On 11 March 1991, the group pensions manager at STC wrote to Mr Lewis to give him a breakdown on the terms applying to him from 1 April 1991.  The figure for pension was stated to be £40,005 per annum, and included Mr Lewis’ AVC benefits estimated to provide a pension from the Plan of £5,642 per annum, with contingent widow’s pension of £2,821 per annum.

24. On 27 March 1991, following a discussion between the group pensions manager, and Mr Lewis, the manager wrote again offering Mr Lewis a voluntary variation on the terms of the 11 March letter.  Instead of taking £40,005 per annum, Mr Lewis could take £34,363 per annum, and £71,888 AVC cash.  Alternatively, he could take a tax free lump sum of £90,013, inclusive of AVC cash, with a reduced pension of £32,678 (and a reduced widow’s pension).  Mr Lewis notified the pensions manager that he wished to proceed with the voluntary variation.

25. On 25 April 1991 the pensions administration manager at Nortel sent Mr Lewis,

· in respect of his entitlement under the Scheme, a cheque for £18,124 being the tax free lump sum (his pension was accordingly reduced to £32,678 per annum), plus

· a cheque for £71,888, being the final balance of his AVC account.

26. Matters then went into abeyance until 2000, when Mr Lewis undertook a detailed review of his personal affairs, including wills and related matters, and his wife’s future pension rights.  He says that he then re-read the 1991 correspondence and it struck him for the first time that he might not have received all that he was entitled to.  His misgivings at that stage concerned the AVCs, and he says that according to the 1991 calculations the benefit of AVCs which he had made over a number of years was completely lost because the Inland Revenue maximum pension did not permit any extra pension based on the AVCs to be paid.

27. He consulted accountants who wrote to London Life, as follows, in January 2001:


“…I wonder whether you could advise me whether some or all of Mr Lewis’ AVC contributions could have been refunded to him, in the event of his employer offering to make good his past year’s contributions, by way of a ‘one off’ or ex-gratia, special payment into his pension fund.”

28. London Life responded that they would be able to refund the AVCs if the accountants could provide confirmation that they were paid in error.

29. Mr Lewis consulted solicitors.  Among the papers supplied to me is a file note made by Mr Lewis' solicitors on 6 March 2001 of information given to them by Mr Lewis (the Statement).  The Statement included comments on what he had understood would be the treatment of his AVCs in calculating the IR maximum.  It included the following comments:


“My understanding of the phrase ‘IR maximum pension at age 58’ is that the company pension scheme was a two thirds salary scheme which meant that the maximum pension that one could draw on retirement was two thirds final salary …This was the maximum pension permissible under IR rules.  If a retiree’s pension fund was over funded - ie value of the company’s contributions plus AVCs came to more than enough to provide the two thirds pension - I understood that the excess value in the pension fund was simply lost so far as the retiree was concerned.


“That is my understanding but it all has to be checked in the light of pension law applicable at the time.


……………..


“In July 1990 the company produced a pension estimate for me.  This referred explicitly to the letter of 3rd of November 1989.  It calculated that my IR maximum pension at age 58 would be £40,225 but that my pension entitlement under the normal STC Scheme would be only £33,56.  The effect of the [1989 Agreement] was therefore that a lump sum had to be paid to bridge this gap.  In the calculation I was given the AVC pension is estimated at £4,520 and this is included in the calculation although it is not stated explicitly whether the company should in some way indemnify me for that.


“It is of course my case that the company should and, in other words, that the sum representing the AVCs I had made should in some way be restored to me by the company.  As I understand it if the company had simply paid that excess sum into the pension fund the pension would have come over the IR maximum pension and I would therefore have got no benefit.  In order to have got benefit therefore either my AVCs would have had to be refunded to me in cash or my salary would have had to have been put up to a point where I could get the benefit of the company funding the scheme so as to provide my IR maximum plus the pension generated by my AVCs as well.


“In July 1990, although I raised various queries on the pension calculation, that was not one of them.” 

Mr Lewis, through his solicitors, approached Nortel with his concerns about the treatment of his AVCs.

30. In May 2001, following the intervention of OPAS, Mr Lewis raised a further concern with Nortel on how his pension had been calculated, that is, that the wrong IR formula for calculating maximum pension had been used.  He complained that although the calculations given to him in 1991 were basically correct, based on the formula applied by the Company and the trustees of the Scheme (the Trustees), they had failed to draw his attention to the existence of a new formula, ‘the 1989 IR limits’.  Mr Lewis submitted that the 1989 IR limit was available, and if used, would have resulted in a substantially higher pension, allowing him to reap some benefit from his AVCs.  He submitted that the pension he had actually been receiving was not the IR maximum.  He says that the memorandum dated 30 January 1991 (referred to at paragraph 18 above) from the Trustees to STC, shows that the Trustees knew that the 1989 IR limit was available for calculating Mr Lewis' pension, but neither they nor STC brought this to his attention, and he had no knowledge of it until Nortel sent a copy to OPAS in August 2001.  This, rather than the claim that AVCs were wrongly taken into account in calculating the difference between the IR maximum and his entitlement under the Scheme, has become the primary contention in Mr Lewis' application to me.  

31. Over the following eighteen months, there was a considerable amount of correspondence and discussion between Mr Lewis, his solicitors, OPAS, Nortel, Nortel Networks UK Pension Trust Ltd (the Trustees), and their solicitors, and Mr Lewis invoked the internal dispute resolution procedure.  However, the matter was not resolved, and Mr Lewis complained to me.

SUBMISSIONS

32. From the submissions which have been made to me, I note in particular the following.

33. In respect of the claim by Mr Lewis that the Company had failed to calculate his benefits in accordance with the IR maximum levels in force after 1989, it is the respondents’ contention that, while with hindsight the phrase might have been more clearly defined, I should now, faced with this ambiguity, consider the intention of the parties in making the 1989 Agreement.  They say that other contemporaneous evidence suggests that the 1987 IR regime was what the parties had in mind when they agreed that Mr Lewis should have a pension equivalent to the IR maximum.  By contrast, Mr Lewis contends that the 1989 Agreement should be given its natural meaning, so that ‘maximum pension’ means just that.  He says that ,

· the Company was clearly aware that the IR regime could change, and it was not their intention to commit to a regime which might no longer be applicable;

· the letter of 18 October 1989 takes as the ‘target’ a pension of 2/3rds final salary; 

· he entered into the 1989 Agreement in good faith, without knowing of any change in the IR regime (as the Company should, with its superior technical knowledge, have done), and believing that the formula as explained was the best and only way of achieving the 2/3rd final salary target, and

· if there is ambiguity in the meaning of a contract term, it should be construed more strongly against the maker (the contra proferentem rule), in this case the Company: the effect of this would be to apply the IR maximum at the time of his retirement.  

34. The respondents also say that, in fact, the 1989 regime was not available to Mr Lewis.  At the time of the 1989 Agreement, there was a statutory right to opt for the 1989 IR regime if the relevant scheme had been approved between March 1987 and March 1989.  The Scheme however was approved before March 1987 and Mr Lewis therefore had no statutory right to opt for the 1989 IR regime.  There was also a right (permitted by the IR) under the Scheme's Trust Deed and Rules for members without the statutory right to opt for the 1989 regime, to do so instead by an election under the Scheme itself, but this right was not introduced until the Scheme was amended by deed dated 1 November 1990.  Mr Lewis had not made this election.  Mr Lewis says he did not know of this right - because neither the Company nor the Trustees told him that it was possible for him to make such an election.

35. In response to Mr Lewis’ claim that they should have informed Mr Lewis about the consequences of applying different IR limits, the Company submits that, since Mr Lewis had no choice (either by statute or by election) as to the IR regime under which his benefits would be calculated and since the 1989 Agreement provides for augmentation only on the basis of the 1987 IR maximum levels, it would have made no difference whether they had informed him or not.  Furthermore, even if there were some choice in the different regimes which could be applied, there is no duty on an employer to provide advice to an employee.  Mr Lewis takes issue with this since he contends that the IR regime was also available to him and, as a matter of fact, the Company did provide advice, and it should have been correct and full.  

36. In relation to the treatment of AVCs in calculating Mr Lewis’ maximum pension, he submits that the application of the 1987 regime had the effect of producing a figure which meant he lost the benefit of his AVCs.  He only accepted the loss of all the AVCs because he had received advice - from the Company - that this could not be avoided.  Furthermore, such loss could have been avoided by increasing his salary (as contemplated by paragraph (iii) of the 1989 Agreement), so that his IR maximum was duly increased.  The respondents submitted this aspect of his application was time barred, but Mr Lewis said he only came to know of this alleged maladministration when OPAS told him there was a different way of calculating the IR maximum.  The respondents also submitted that the IR did not permit refund of AVCs until 1993, and for them to have done so would have been in breach of IR regulations.  

37. As for the Trustees' failure to inform or consult Mr Lewis about the consequences of applying different IR limits, he said they were under a duty to inform him, as they had informed the Company, that he had a right to elect for the 1989 regime to be used, and that it would produce a higher figure.  He said also that they were under a duty to protect his interests, a duty which could have been discharged by informing him of the right to elect or simply by suggesting that he seek his own legal advice.  As a result of this alleged breach of duty by the Trustees, he agreed to his entitlement on the basis of misleading advice.  He submitted that the Trustees were under a duty to be even handed between him and the Company.

38. Mr Lewis said he had been shocked to learn that there could have been an error in pension provision and claimed distress and inconvenience had been occasioned thereby.  He also asked that the normal costs rule should apply.

39. The respondents raised a further point during the course of the investigation, namely that the full and final settlement clause in the letter of 5 March 1991 (see paragraph 19 above) now prevents me investigating Mr Lewis’ complaint.  They suggested that it was either inappropriate at this distance in time to reopen the settlement, or alternatively that I did not have the power to reopen an agreement expressed to be in full and final settlement when even the courts were unable to do that.  Mr Lewis argued that this clause relates to the settlement which he made with STC in relation to his employment or its termination and his application to me is in respect of wrongful advice about pension entitlement - not in respect of his employment or its termination.  I considered that there were questions as to the scope of the settlement clause which meant that I was not obliged to decline jurisdiction, and I was permitted to continue with my investigation.

SCHEME RULES

40. The Scheme is governed by its Trust Deed and Rules.  Clause 29 of the Consolidated Definitive Trust Deed and Rules, dated 6 April 1989, provides as follows:


“The Trustees shall at the request of any of the Participating Companies and in consideration of some payment (as stated by the Actuary to be appropriate) by that Participating Company to the Plan agree that a Member which that Participating Company employs ..… shall be entitled to a pension or additional pension or allowance from the Plan…and/or that any such pension additional pension allowance or benefit shall be augmented or extended PROVIDED that such pension additional pension allowance death benefit additional death benefit augmentation or extension would not cause the Relevant Maximum to be exceeded or Chapter I Approval otherwise to be prejudiced.”

41. Definitions are provided in the Third Schedule to the Trust Deed, in rule 2.  The following are relevant:

· ‘“Relevant Maximum” has in relation to any benefit payable under the Plan the meaning attributed thereto by Rule 34.’

· Rule 34 deals with relevant maxima in relation to Inland Revenue limits and provides that benefits payable to a member must not, when aggregated with all benefits of a like nature under other plans, and retained benefits, exceed the maxima described in the rule, or alternative or greater amounts as will not prejudice Chapter I Approval.  

· ‘“Chapter I Approval” means approval of the Plan by the Inland Revenue as an exempt approved scheme under Chapter I of Part XIV of the Income and Corporation Taxes Act 1988.’

CONCLUSIONS

42. I am not without sympathy for the submission that the settlement clause in the agreement under which Mr Lewis left his employment was intended to preclude Mr Lewis from pursuing this kind of complaint.  However, for reasons I set out later I have decided not to uphold his complaint and in those circumstances I do not think I need to express a view on whether the clause does oust my jurisdiction.  For similar reasons I do not propose to set out any view on the arguments as to whether parts of the complaint are time-barred.  It has been suggested by Mr Lewis’s solicitors, having been alerted to my likely decision, that if I do not have jurisdiction, I should proceed no further.  I have decided however that to decline to investigate at this late stage, and in the face of Mr Lewis’s earlier submissions on the subject, would be unfair to the other parties.  

43. At the heart of Mr Lewis’ application to me is the contention that the Company did not apply the correct IR regime when calculating his benefits.  Whether his contention is correct depends, it seems to me, on two matters:

· was Mr Lewis entitled, by statute or by election, to avail himself of one IR regime instead of another, and if he was,

· what did the parties intend by the phrase 'IR maximum pension'? 
 

44. As to the first of these two matters, there are two ways in which a member in Mr Lewis' position could have benefited from the 1989 regime.  First, by virtue of the statutory right which applied to members joining the Scheme between March 1987 and March 1989 - but Mr Lewis was a member since before 1987.  Secondly, under an amendment to the Trust Deed and Rules which allowed 1987 regime members the right, under the Scheme itself, to opt to become subject to the 1989 regime - but Mr Lewis did not make this election.  Mr Lewis says that he did not do so, because he did not know he could.  I accept this, but I say more on the subject below, when I consider Mr Lewis' complaint that the Company and the Trustees failed to inform and consult him about the different methods of calculation.

45. However, the fact remains that he did not opt for the 1989 regime.

46. What did the parties intend by the phrase 'IR maximum pension'? 

47. Mr Lewis submits that the phrase should be given its natural meaning so that the maximum pension on either the 1987 or 1989 regime would be used.  The phrase makes specific reference to neither.  In the absence of a specific reference to either tax regime, I consider that the following documents provide strong evidence as to the parties' intentions:

· the letter of 18 October 1989, which refers to precisely the formula used in the 1987 IR regime.  The 1989 Agreement in turn refers back to this letter in its formulation of the term about enhanced pension, at paragraph (ii).  I note that it does not withdraw the letter of 18 October 1989.  I am not persuaded, as has been argued by Mr Lewis, that this letter sets a ‘target’ of 2/3rds of final salary, and that this is the objective which the parties wanted to achieve.  In my opinion, the objective was, as stated in the letter, ‘to produce a pension which is equivalent to the inland revenue maximum pension at age 58’.  

· the pension estimate produced in or about July 1990, which Mr Lewis saw, and which again shows the basis of calculation as being the 1987 IR regime.  Although this was the respondents' estimate, Mr Lewis did not question it at the time.

It is not necessary for me to apply the ‘contra proferentem’ rule, as it seems clear to me what the parties had in contemplation when the 1989 Agreement was made.  

48. Mr Lewis has suggested that the Company admitted a core part of his claim in the memorandum of 30 January 1991, and that this admission was deliberately excised from the copy sent to him.  It is undeniable that the Company did originally omit parts of the memorandum and it would have been better if a full copy had been supplied in the first place.  Nevertheless, I do not find that the parts omitted in fact contained an admission of the core part of his claim, and I do not think it necessary to say any more on the matter.

49. In conclusion, whether or not Mr Lewis himself knew that there was an alternative basis of calculation (the 1989 regime) which he could have opted for, I find on the balance of probabilities that what he in fact agreed to was the provision of benefits up to the maximum pension permitted by the 1987 regime.  

50. In relation to the second aspect of the application, namely the alleged failure of the employer to inform and consult him about the different IR regimes, Mr Lewis disputes the respondents' claim that he had no choice as to the IR regime and says that if he had been informed that he could make an election, he would have done so.  In any event, he says, the Company did, in fact, provide him with financial advice, as he says, 'in the form of many pages of calculations of [his] 'IR maximum pension' rights'.

51. As I have discussed above, my view is that the parties' intention in the 1989 Agreement was to apply the 1987 IR maximum pension rights.  I have also concluded that Mr Lewis did not elect for the 1989 regime because he did not know about it, but since he was not contractually entitled to benefits under that regime, his ignorance was not the cause of his perceived loss.  Failure to provide correct or adequate information may itself be maladministration, but in this case I do not find that the Company's actions do amount to that.  I have seen that they provided him with:

· an offer letter (dated 18 October 1989)

· the 1989 Agreement

· pension estimates in June 1990 (originating from the pensions department)

· quotations in March and April 1991 showing the calculation of benefits which Mr Lewis was shortly to receive (again originating from the pensions department).

None of these in my opinion amounted to advice.

52. As for whether the Company should have consulted Mr Lewis, it is clear from the internal memorandum of 30 January 1991 (which Mr Lewis did not see until many years later) that the Company did, at that time, consider whether Mr Lewis was subject to 1987 or 1989 IR regimes, but I would not expect them to involve Mr Lewis in their decision making process or inform him of the various matters which they had considered in reaching their decision.  I therefore do not find any maladministration in this regard.  

53. Mr Lewis also submits that the Trustees were under a duty to inform and consult him, as they did the Company, of his right to elect for the 1989 regime and that it would produce higher figures.  I do not agree.  As the memo of 30 January 1991 shows, the cost to the Scheme was £30,954 - whichever of the four options set out in that memo was adopted.  The Company had simply requested information about the cost of making up the difference, which the Trustees provided.  I would not expect Trustees to consult the member in such circumstances.  The Trustees clearly knew about the 1989 Agreement, but I do not consider that it was part of their duty effectively to intervene in that by consulting Mr Lewis on the matter.  They provided an answer to the Company's question: after that it was for the Company to decide how much money they needed to add to the fund to fulfil their part of the bargain contained in the 1989 Agreement.  Mr Lewis' application against the Trustees in this regard is not upheld.

54. As Mr Lewis has submitted, the application of the 1987 regime had the effect of producing a lower IR maximum figure than if the 1989 regime had been applied.  The benefit of AVCs he had made over the years was therefore lost, while if the higher figure produced by applying the 1989 regime had been used, his AVCs might have been able to be used.  Mr Lewis asks that his AVCs should be refunded in whole or in part.  As the claim in relation to AVCs is put now, it cannot succeed, because I have found that there was no maladministration in applying the 1987 IR regime.  The pension from AVCs was always the same, whether the 1987 or 1989 regime was used, so that the only variable figure was the cost to the Company of buying benefits up to the IR maximum.  Mr Lewis has argued that if he had been given a pay rise (as contemplated in paragraph (iii) of the 1989 Agreement) in order to raise the IR ceiling, he could have had the benefit of part of his AVCs.  I do not agree, for the following reasons: 

· the pay rise contemplated in paragraph (ii) of the 1989 Agreement was an alternative to the capital injection referred to in the same paragraph, and, as it turned out, Mr Lewis received, apparently willingly, the capital sum.  

· the pay rise in paragraph (iii) was agreed between the parties after negotiation: I do not see any reason why the Company should agree to a further pay rise to allow Mr Lewis to benefit from an IR regime which, I find, they had in any case not agreed to.

55. Finally, Mr Lewis says that his argument is simply that the AVCs which he had voluntarily made at his own expense should not have limited the company's liability to him in any way.  This is closer to his original argument regarding the AVCs, and my view is that it is quite clear that he knew or should have known (especially with the benefit of legal advice) that his AVCs would be taken into account in calculating the amount needed to bridge the gap between his benefits under the Scheme and the IR maximum:

· The letter of 18 October 1989 says, 'As you are funding AVCs, your pension at 62 is likely to be nearer the Revenue limit that the STC formula';

· the pension estimate of July 1990 shows that AVC pension is included;

· Mr Lewis himself raised questions about AVCs as evidenced by the memo of 5 July 1990;

· his statement of 6 March 2001 acknowledges, in my opinion, that AVCs count towards the calculations, as he says, 'I carried on [making contributions] till about 1990 after which it seemed pointless in view of the reassurance in the letter of 3rd November 1990'.

I therefore find that the Company was entitled to include Mr Lewis’ AVCs in calculating what they needed to add by way of a capital sum to bring his pension to the IR maximum.

56. Mr Lewis has submitted that he was shocked to learn that there might have been an error in pension provision and has incurred substantial fees with his legal and other professional advisers in pursuing a highly technical claim.  He asks that what he calls the normal costs rule should apply.  I can understand that Mr Lewis would have been perturbed by a reassessment of his financial position which led him to fear that he had not received his correct benefits.  But I do not find that there has been any maladministration by either the Company or the Trustees, and an award for distress and inconvenience is therefore not appropriate.  There is no normal costs rule which applies to my determinations which is perhaps fortunate for Mr Lewis as his application to me has not been successful.  I make no award as to costs.  

DAVID LAVERICK

Pensions Ombudsman

10 June 2004
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