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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr M R Williamson

Scheme
:
Cooperheat Employee Benefit Scheme 

Respondent



Independent Trustee
:
Capital Cranfield Trustees Limited

MATTERS FOR DETERMINATION

1.
Mr Williamson says that the Respondent incorrectly reduced his pension from the Scheme on the grounds that the winding-up date of the Scheme was 1 December 1997 and not 16 July 1999, the date on which the Principal Company of the Scheme, Cooperheat (UK) Limited, entered into administrative receivership.  He says that the Respondent’s action has caused him distress and anxiety.

2.
Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE DEFINITIVE TRUST DEED AND RULES OF THE SCHEME

3. Clause 2.(a) of the Definitive Trust Deed, under the heading of “General Power of the Trustees”, states that:

“THE Trustees shall hold the Scheme assets upon the trusts and with and subject to the powers hereinafter and in the Rules declared and contained concerning the same and may do all such other acts and things as may seem to them expedient or necessary for the support and maintenance of the Scheme and the benefit of the Members.”

Clause 4.(b), under the heading of “Ascertainment of Cost”, states that:

“The Employers covenant to pay the Trustees:-

(i)
The amount or amounts requested by the Trustees under Clause 4(a) hereof except in so far as the same may require to be altered by reason of any of the Employers exercising their discretion under Clause 13 hereof.”

Clause 7.(a), under the heading of  “Proceedings of the Trustees …”, states that:

“THE Trustees may meet together for the dispatch of business … A resolution in writing signed by a majority of the Trustees shall be valid and effectual as if it had been passed at a duly constituted meeting of the Trustees.” 

Clause 10, under the heading of “Trustees not Liable”, states that:

“WITHOUT prejudice to the right to indemnity by law given to the Trustees, no Trustee hereof shall be responsible, chargeable or liable in any manner whatsoever for or in respect of … for the exercise of any discretionary power vested in the Trustees by this Deed or the Rules including any act or omission … by reason of any other matter or thing except wilful default on the part of the Trustee who is sought to be made liable.”

Clause 12, under the heading of “Alteration of Scheme”, states that: 

“THE Principal Company and the Trustees may … alter or add to the terms of the Rules and the trusts, powers, and provisions of the Deed whether retrospectively or otherwise.  The Principal Company and the Trustees shall forthwith declare such alteration or addition in writing under their own hands or (in the case of an alteration or addition to this Deed) under their hands and seals and the Deed and/or Rules shall stand amended accordingly.”

Clause 13, under the heading of “Termination of Liability”, states that:

“AN Employer may at any time without the concurrence of the other Employers and the members who are its employees terminate its liability to contribute to the Scheme by giving notice in writing to the Trustees to that effect.  Upon receipt of such notice the Trustees shall forthwith notify each Member affected thereby individually in writing to that effect and all further liability to contribute to the Scheme on the part of the Employer and such members shall cease with effect form the date of such notice except in so far as concerns any payments due on or before the date of such notice.  In such event the provisions of Rule 15 shall apply.”

Clause 14, under the heading of “Notices”, states that:

“ANY notice required to be served hereunder on the Trustees …  and … any Employer shall be sent by first class mail …”

Rule 15 of the Rules, under the heading of “Termination of Scheme”, states that:

“(i) 
If any Employer shall:-

(a) sell or dispose of its business or undertaking or go into liquidation, dissolve partnership or otherwise cease to function;

(b) [Not applicable]

(c) for any other reason cease to contribute to the Scheme;

and no arrangements shall be made for the transfer of benefits under Rule 8 [Transfer of Benefits] or continuation in the manner described in Rule 14 [Continuation after Amalgamation], the Trustees shall ascertain the proportion of the assets of the Scheme which is attributable to the Employer, on the advice of the Actuary, and shall cause the Scheme to be wound up forthwith (or in the event of all of the Employers ceasing to contribute to the Scheme when they consider it expedient to do so) in so far as it relates to the Members who are or were in the employment of the Employer and who have not been transferred to the employment of another of the Employers and shall make provision for such Members and other persons in the manner described in the following paragraphs of this Rule.

(ii) After payment of all costs charges and expenses … the Trustees... shall apply the assets of the Scheme to secure the liabilities of the Scheme... to secure the liabilities of the Scheme in respect of Members affected as follows and to the extent that the benefits secured under any sub-paragraph are not secured under a preceding sub-paragraph:-

(a)
(i)
all pensions and benefits in respect of which entitlement to payment has already arisen;

(ii) in respect of a Member who has attained Normal Retiring Date and has not already retired, pension and other benefits to which he will be entitled on ceasing to be in employment;

(iii) in respect of each Member under (i) and (ii) above any pension and other benefits to which the Member’s spouse and/or dependants will be entitled on his death.

(b)
The liability (if any) in respect of equivalent pension benefits …

(c) in respect of each Member who is still in service the preserved benefits to which he is entitled on the assumption that he had left the service of the Employers on the day before the termination of the Scheme …

(d) in respect of each Member who previously left service those benefits (if any) which have been preserved for him under the Scheme.

…

(iv)
If the Scheme is ceasing to exist the Trustees shall secure the benefits in (ii) by effecting annuity or assurance contracts or policies …”

MATERIAL FACTS

4.
Mr Williamson came under notice, on 5 September 1997, that he was to be made redundant from Cooperheat (UK) Limited (Cooperheat) with effect from 5 March 1998.  He asked if he could have an early retirement pension from the Scheme when he left service.  This was agreed at a meeting with the trustees of the Scheme [the “Former Trustees] and Cooperheat, and confirmed by a memorandum from Cooperheat, dated 13 October 1997.  A Statement of Benefits showed an early retirement pension of £2,999.52 per annum, as at 29 April 1998, Mr Williamson’s 64th birthday.

6. By an “Announcement to All Members in Active Pensionable Service and to prospective Members as at 1 December 1997”, Cooperheat stated that:

“As a result of the recent trading position, Cooperheat (UK) Limited has decided that the accrual of all benefits under the scheme except death in service benefits will cease with effect from 1 December 1997 and that all members will be treated as having left service from the Cooperheat Employee Benefit Scheme on that day.

Cooperheat (UK) Limited intends to review the provision of pension arrangements once the financial position of the company permits.  Your benefits in respect of service up until 30 November 1997 will remain preserved for you within the Cooperheat employee benefit scheme.

For further information about the pension scheme please contact the Trustees c/o … at :

Cooperheat (UK) Limited, …”

7. Mr Williamson says that he immediately contacted the Former Trustees and that they assured him that they considered him to be a “current pensioner in payment”, and that they were confident that the Scheme would be able to meet its liabilities.

8. The Trustees’ Annual Report for the year ended 31 December 1997 includes information that:

7.1 an actuarial valuation of the Scheme had been carried out as at 1 January 1997, which had found that the assets of the Scheme fully covered the liabilities at that time;

7.2 with effect from 30 November 1997, the [Former] Trustees had resolved to close the Scheme to new entrants and, in addition, all ordinary contributions to the Scheme and the accrual of benefits had ceased from that date;

7.3 the fund value of the Scheme was £1,327,282, which included an unsecured loan to Cooperheat amounting, with interest, to £472,923;

7.4 the proportion of fund assets in employer related investments exceeded the 5% limit set out in the Pensions Act 1995;

7.5 the [Former] Trustees had negotiated a repayment timetable with Cooperheat under which the loan would be repaid by 31 December 2000;

7.6 although the loan repayments had ceased with effect from 30 November 1997, Cooperheat had informed the [Former] Trustees that this was temporary and the [Former] Trustees had not considered it appropriate to call in the loan; and

7.7 until 30 November 1997, the Scheme had met the cost of the insured death in service benefits but, as from 1 December 1997, Cooperheat had met the costs.

8.
No trustees’ resolution, as referred to in paragraph 7.2 above, has been discovered.

9. On 4 February 1998, Mr Williamson applied for the payment of his early retirement pension and was informed by the Administrator of the Scheme, on 30 March 1998, that a pension of £2,661.24 was to be paid to him, as from 5 March 1998.  The reduction to the amount by comparison with that quoted previously reflected the fact that his pension benefits had ceased to accrue with effect from 1 December 1997.  Payments of pension at the quoted rate began to be made to him from 5 March.

10. Aware that Cooperheat had defaulted on capital and interest payments on the loan to the Scheme, on 27 October 1998, Mr Williamson expressed concern about the security of his pension.

11. At an extraordinary meeting of the Former Trustees held on 18 November 1998, called to discuss a letter from the Actuary and the Administrator, both the funding situation of the Scheme and the financial position of Cooperheat were discussed.  It was noted that the assets of the Scheme were only sufficient to cover the liabilities accrued for members with pensions in payment and those already above normal retirement age, together with the estimated costs of winding-up the Scheme.  In view of the adverse funding position of the Scheme, it was agreed that any applications for early retirement should be refused for the time being.  The prospects of Cooperheat were stated to have improved and an operating profit of around £1.2m was expected for the year 1998.  Any refinancing deal being sought for Cooperheat was likely to lead to the Scheme’s loan being repaid and Cooperheat undertook to recommence loan repayments no later than April 1999 [with repayment of the loan by April 2002].  It was agreed that this information would be communicated to all of the members of the Scheme to reassure them of the future of the Scheme and of the commitment made by Cooperheat.

12. Following the meeting, the Former Trustees wrote to Mr Williamson, on 2 December 1998, saying that if the Scheme were to be wound up, current pensioners would be unlikely to have their benefits cut back unless the funding situation worsened.

13. With effect from April 1999, Cooperheat recommenced repayment of the loan.

14. Cooperheat entered into administrative receivership, on 16 July 1999.  There were no Associated Employers to the Scheme.  The name of the company was changed to CH (Realisations) Limited, which entered into liquidation following the sale of the business, on 11 August 1999.

15. By a Deed of Appointment, dated 8 September 1999, the Former Trustees of the Scheme were removed and Capital Cranfield Trustees Limited was appointed as the Independent Trustee of the Scheme (the “Independent Trustee”).

16. By an Announcement Letter, dated 24 November 1999, the Independent Trustee informed the members of its appointment and stated that the Scheme was in deficit with assets likely to be sufficient to secure only benefits for members who had passed their normal retirement age at the date of Cooperheat’s insolvency, 16 July 1999.

17. During the year 2000, Capital Cranfield Trust Corporation Limited was appointed as an additional Trustee to the Scheme.

18. The Annual Report for the year ended 31 December 2000 shows the asset value of the Scheme as £983,826 after the loan to Cooperheat and accrued interest had been written off in an amount of £519,971.

19. By a second Announcement Letter, dated 16 January 2001, the Independent Trustee stated legal advice had been received that the winding-up date of the Scheme should be 1 December 1997 and that members who had reached their normal retirement date by that date would have priority for benefits over others.  It was further stated that death benefits ceased to be payable from the Scheme, as from August 1999.

20.
Concerned about the change of the winding-up date and priorities, Mr Williamson wrote to the Independent Trustee, on 22 January 2001, and enclosed copies of the correspondence he had received about his pension.

21.
The Independent Trustee responded to Mr Williamson, on 10 April 2001, and enclosed an extract from a meeting of the Trustees, held on 5 February 2001, at which his situation had been discussed.  The legal advice received by the Trustees was that they were under a duty to pay only the correct benefits to Mr Williamson whose current benefits would be likely to cost more to secure than his share of the assets, and that, although no payments should be clawed back, his future pension should be reduced.  The letter stated that Mr Williamson would be advised of the revised figures and from when his pension would be reduced.

22. Mr Williamson wrote in May 2001 to The Pensions Advisory Service (TPAS) to obtain its help and assistance.  TPAS then engaged in exchanges of correspondence with the Independent Trustee.  This resulted in a letter to Mr Williamson, dated 1 October 2001, in which the legal advisers to the Independent Trustee stated that:

“You would have remained an active contributing member until 5 March 1998 had the company not ceased to contribute as from the 1 December 1997.  Under the Rules of the Scheme the company ceasing to contribute triggered the winding up of the Scheme, although the requisite action was not taken by the trustees of the Scheme at that time.  This does not, however, change the date upon which winding up was irrevocably triggered.

You are therefore only entitled to a deferred members’ pension entitlement upon retirement – you had not at any point of time become a pensioner in payment.  Furthermore, there is no provision in the Trust Deed and Rules for the early retirement of a deferred member.

… 

The trustee has, however, decided that it may cause financial hardship to yourself to reclaim the overpaid monies and it therefore only intends to reduce the benefits payable for the future such reduction to take effect three months from the date of this letter.  The value of your pension will be reduced to £410.64 per annum.”

23. By a further letter to Mr Williamson, dated 8 November 2001, the Independent Trustees’ legal advisers stated that:

“The Independent Trustee, upon being appointed[,] sought legal advice to determine when winding up had been triggered as such date was not apparent from Scheme records due to the poor administration of the Scheme by the former trustees.

Whilst the point is noted that the former trustees had discretion not to wind up the Scheme at the time of cessation of contributions they did not exercise that discretion.  Therefore the obligation for the Scheme to be wound up is triggered from the earliest of the events set out in the Termination Rule.  In this case it was the cessation of contributions.  The former trustees’ actions to seek repayment of the loan in no way prejudice the triggering of winding up, all it may do is delay the time when benefits are secured.  Repayment of any loan would of course be in the best interests of the members and one would always expect to see the trustees seeking repayment as part of the necessary process of liquidating the Scheme’s assets.

Unfortunately it appears the governing documentation was mostly ignored until the appointment of the Independent Trustee but that in no way alters the factual position prior to that time.”

24. In March 2002 Mr Williamson’s pension was reduced from £222.89 to £33.47 per month.

25.
Mr Williamson says that:

25.1
the Former Trustees had a degree of discretion under Rule 15 in resolving to wind-up the Scheme;

25.2
no formal resolution was made;

25.3
the Former Trustees’ actions indicated that they had exercised their discretion not to wind-up the Scheme on 1 December 1997; and

25.4
the Former Trustees’ letter of 2 December 1998 (see paragraph 11 above) specifically implied that no resolution had been made to wind-up the Scheme.

26. The Independent Trustee says that:

26.1
legal advice was obtained as to the date that winding-up was triggered;

26.2
the advice received was that there were three instances under Rule 15 that would cause the wind-up of the Scheme to be triggered: company insolvency, cessation of participation and cessation of contributions; and the earliest instance was the cessation of contributions at 1 December 1997;

26.3
it was accepted that there was a degree of discretion in resolving to wind-up the Scheme by virtue of the wording in brackets in Rule 15 but, as there is no evidence that the Former Trustees resolved to exercise this discretion, it was thereby not exercised and the winding-up was triggered on the cessation of contributions;

26.4
the letter of 2 December 1998 (see paragraph 12 above) did not constitute a resolution of the Former Trustees to exercise their discretion to defer the winding-up of the Scheme but more a statement as to the final position of members’ benefits in relation to funding on the termination of the Scheme;

26.5
the lack of action by the Former Trustees to wind-up the Scheme did not, in itself, constitute the exercise of the discretion to defer wind-up and the triggering of wind-up was unaltered, i.e. it is the trigger event for the winding-up that is the important factor, not whether any steps in relation to winding-up have in fact been taken;

26.6
they were mindful that the provision in Rule 15 could be interpreted in two ways and each interpretation would have impact on the date winding-up was triggered; and

26.7
on balance it was felt that the position in points 26.4 and 26.6 was the correct interpretation.

CONCLUSIONS

27. Clause 15(i)(c) requires that, if contributions cease, the Trustees shall cause the Scheme to be wound-up, either “forthwith” or “when they consider it expedient to do so” because there was no other Employer contributing to the Scheme.  The provisions of Rule 15 are also triggered by an Employer giving notice of its intention to terminate its liability to continue in Clause 13.

28. Effectively, Mr Williamson argues that wind up was postponed in accordance with the Former Trustees’ power to do so.  Such action might have been expedient in order to maximise the chances of the Former Trustees recouping the substantial loan due from Cooperheat.

29. The submissions from the Independent Trustee rest in large part on the absence of any minuted decision by the Former Trustees to delay commencement of the winding up.  But by the same token there was no minuted decision by them to commence wind-up with immediate effect.  The Annual Report indicated only that the Scheme had been closed to new entrants.

30. It is clear from the minutes of the extraordinary meeting on 18 November 1998 that no action had at that stage been taken, and one was then proposed to wind up the Scheme.

31. Whilst the cessation of contributions opened up the possibility for the Scheme to be wound up, it did not automatically trigger the wind up and as a matter of fact that wind up had not been triggered by the time Mr Williamson became a pensioner rather from a deferred member.  Nor can I see anything in the Rules of the Scheme, or the statutory priority order that applied at the time, which gave priority to the payments to pensioners who were above normal retirement date.

32. It follows from the above that no winding up had commenced before Mr Williamson became a member in respect of whom entitlement for payment of pension and benefits had already arisen.

DIRECTIONS

33. I direct that the Joint Independent Trustees shall:

33.1 treat Mr Williamson as being in receipt of pensions and benefits to which entitlement had already arisen at the date of wind up;

33.2 pay arrears of the pension due to him from March 2002, together with simple interest, calculated on a daily basis for time being quoted by the reference banks, to the actual date of payment.

DAVID LAVERICK

Pensions Ombudsman

29 August 2006
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