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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mrs J M Gilbertson

Scheme:
DMA Financial Solutions GPP

Respondent:
Scottish Life

MATTERS FOR DETERMINATION 

1. The Applicant and five others complain that when their employer, a firm called DMA, wound up a group personal pension scheme (the Old Scheme), replacing it with a money purchase occupational pension scheme (the New Scheme), Scottish Life omitted to tell them, or their Independent Financial Adviser (IFA), that if they failed to transfer their benefits into the new scheme within six months of leaving the Old Scheme, the transfer value quoted to them would be reduced. They say that in consequence they have suffered a reduced transfer value.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

3. Scottish Life has told me that its group policies are issued subject to a standard condition contained in the Rules and repeated in the Rule Booklet:

“The full value of the fund is available as a transfer value if taken within 5 years of the Selected Retirement Date. However, if taken at any other time a charge may apply if the following conditions are not met:

Scottish Life must still be receiving regular premiums in respect of 75% of the policies within the Group Plan in force during the previous 12 months, but excluding any paid up policies, and

Scottish Life are not aware (and have not been notified) that there will be a significant reduction in the number of policies within the Group Plan within the next 12 months.

In addition the member must have left or be leaving the Employer’s service and have requested a transfer within 3 months of leaving and cessation of regular contributions. If these conditions are not met charges will apply.”

4. Scottish Life has also told me:

“In our role of product provider when we receive notification of a withdrawal we issue a withdrawal pack outlining the options. If the leaving member requests a transfer value then the appropriate paper work is sent giving the value applicable at the time. The transfer value quoted is not guaranteed, but the basis would remain the same if the forms are completed within 2 weeks of the date of the quotation. If a quotation is requested outside the 3 month period or the forms are not received within 2 weeks and this falls outside the period then a penalty would be applied even if the other conditions were met.”

MATERIAL FACTS

5. The provider of the Old Scheme was Scottish Life. The Scheme was a Talisman Group Pension Plan, established by DMA for the benefit of its employees. The New Scheme took effect from December 2000 following a management buy-out of DMA. The New Scheme was with Clerical Medical on terms equivalent to those of a Stakeholder scheme. All members of the Old Scheme were eligible to join the New Scheme and did in fact do so. 

6. The members were represented by an IFA, a firm called Pearson Jones, which was instructed to handle their transfers. Pearson Jones requested transfer values from Scottish Life and on 22 February 2001 Scottish Life supplied them. The relevant transfer value request form stated inter alia: “this value is not guaranteed”. It added: “the transfer value will be based on the fund prices applying the day after we receive this fully completed transfer request form. If you are transferring to an arrangement with Scottish Life you may be eligible for an enhanced transfer value.” The Election of Withdrawal Option Form stated, inter alia: “You may elect to transfer to another arrangement providing this is approved by the Pension Schemes Office (PSO) of the Inland Revenue”. An application was then made for Inland Revenue approval for the New Scheme.

7. Scottish Life issued members with benefit statements showing the position as at 28 January 2001. These showed the transfer value of each member’s fund and the reduced value which would apply “if the conditions detailed in your policy schedule are not met”.

8. Once Revenue approval had been obtained, Pearson Jones asked Scottish Life once again for transfer values for the members. On 14 November 2001 Scottish Life wrote to the members with new transfer values. The Request Form stated “Please note that the figures quoted above are given as examples only and are not guaranteed.” In a letter of the same date to the IFA it asked members to note that a penalty had been applied as no payments had been made into the Old Scheme since May 2000. One member’s fund was reduced in value from £14,000 to £6,000.

9. On 8 January 2002 Pearson Jones wrote to Scottish Life disputing the transfer values offered to members. Meanwhile it had had to delay the transfer request until Inland Revenue approval was obtained. (See paragraph 6, above). Pearson Jones has said it had had no worry about this as the transfer pack stated that transfer values would vary only with “the change in fund prices”. It asked Scottish Life to reconsider its position.

10. On 23 January 2002 Scottish Life replied that it could not be held to the non-penalised transfer values quoted on 22 February 2001. The reasons it gave were:

10.1. Schedule 1a of the policy conditions booklet, which would have been given to each member at the outset of the contract, stated that any transfer value would be penalised if the policy conditions were not met;

10.2. The withdrawal package prepared for each member stated that the transfer values were not guaranteed;

10.3. The annual renewal statements (last issued on 23 March 2001) outlined the penalised transfer value if the policy conditions were not met; and

10.4. A period of three months had elapsed between producing the original package and the request for up to date values.

11. On 25 January 2002 Pearson Jones wrote to Scottish Life complaining that the latter was relying on “small print” and that it had failed to point out that the transfers had to be completed within six (sic) months. The author added: “All I had to rely on was your letters of confirmation of transfer value, which confirmed that the figures were not guaranteed as anyone would expect in a unit linked fund. In fact in the sentence after this particular statement, indicated that it was the unit prices only that would affect these.” Scottish Life passed this letter to its complaints division. 

12. Scottish Life issued benefits statements to the Old Scheme members on 18 September 2002. These covered the period February 2000 to February 2001 and stated that the transfer value quoted might be reduced if the conditions in the policy schedule were not met. In a separate letter to Pearson Jones, Scottish Life said it could “confirm that as three months has passed between the first transfer quotes, which were non-penalty and the second request, then a penalty would apply under the terms of the policy conditions…The policy conditions state that a transfer must be taken within twelve months of leaving the employment of the Company. Any request after that would be subject to a penalty.”

13. In commenting to me on the complaint Scottish Life wrote: “I appreciate that it might have been helpful had the criteria been stated more clearly on the transfer forms. However, it is made clear on the policy Schedule and within the policy conditions. These conditions were applicable at the time the contract was taken out and copies of the policy conditions would have been issued at the commencement of the contract. These conditions should have been explained at the outset by the Financial Advisor and also when considering whether to transfer or not.”

14. Scottish Life has emphasised to me that its role was as a benefit provider and that this role was performed without issuing incorrect information or documentation. It has also said that there was an onus on the employer to and employees to be aware of the terms and conditions of the contract and that the IFA should have clarified whether any penalty would apply before making a recommendation to transfer benefits.

CONCLUSIONS

15. Scottish Life has said that Schedule 1a to the relevant policy document makes it clear that transfer values could be reduced if policy conditions were breached. I have found no such reference. It is true however, that such a warning was included in the benefit statements issued on 18 September 2002 though not in any earlier benefit statement. It does not appear in the benefit statements issued on 14 November 2001.

16. Pearson Jones has said that it was aware that transfer values might alter if the value of units in which the fund was invested altered but that it had no notice that penalties would be imposed were the transfer not effected within six months of their decision to join the New Scheme. Scottish Life has acknowledged that it would have been “helpful” if the criteria had been stated more clearly on the Transfer forms. I agree with that assessment.

17. The members were professionally advised and I have considered carefully whether Pearson Jones should have appreciated that penalties would be imposed if it took longer than six months to transfer. Given the sketchiness of the documentation I see no reason to impose so heavy a burden on Pearson Jones. Because of the deficiency in the documentation and Scottish Life's unreasonable failure to warn Pearson Jones I find that there was maladministration by Scottish Life. It must now withdraw the penalties it has imposed on the transferring members of the Old Scheme.

DIRECTION

18. I direct that within 28 days of the date of this determination Scottish Life shall withdraw the penalties it intended to impose on the funds of the Applicants and permit the transfers to take place without penalty. 

DAVID LAVERICK

Pensions Ombudsman

21 September 2006
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