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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Trustees (Sovereign Trustees Limited) of the James Shires & Sons Ltd Retirement Benefits Scheme (“the Trustees”)

Scheme
:
James Shires & Sons Ltd Retirement Benefits Scheme (“the Scheme”)

Employer
:
James Shires and Sons Ltd (in Administrative Receivership) (“the Employer”)

THE DISPUTE (dated 20 June 2002)
1 The Complainant is the independent trustee of the Scheme and wishes to wind it up by distributing the surplus in the fund to its members.  The Liquidator of James Shires and Sons Limited (“the Employer”) maintains that some 66% of the fund surplus should be paid to him as liquidator of the Employer.  The Complainant has asked me to rule whether or not the Liquidator is a possible beneficiary.

LEGAL AND ADMINISTRATIVE BACKGROUND

2 An Interim Trust Deed dated 28 November 1950 (“the Interim Deed”) in proviso (1) states:

“The definitive deed shall provide that any monies at any time held by the Trustees under this Deed shall not in any circumstances be repayable to the (Employer) except that, if any advances by way of loan have been made by the (Employer) to the Trustees, the Trustees may at any time repay the whole or part of such advances as may be outstanding at the date of repayment.”

3 Rule 16 of the Definitive Deed of 26 October 1951 (“the 1951 Deed”) deals with the termination of the Scheme.  Rule 16 THIRD provides:

“Any balance remaining thereafter shall be applied to increase the pensions conferred upon members in terms of this rule in such manner as the Trustees acting on the advice of an Actuary may decide, provided always that should the total pension to be conferred on a member be less than twelve pounds per annum the member shall in lieu of pension receive, subject to the provisions of Rule 19, the actuarial equivalent of such pension.” 

4 Rule 18 of the 1951 Deed provides:

“The Trustees may with the consent of the participating Companies alter or add to the provisions of these Rules provided no such alteration or addition will result in:

any refund or payment of any of the monies held by the Trustees being made to any Participating Company.”

5 A Definitive Deed of 30 August 1983 (“the 1983 Deed”) amending the Deed of 1951 provides at Rule 17 THIRD:

“Any balance remaining thereafter will at the discretion of the trustees either be applied to increase the annuities conferred in terms of this rule in such manner as the trustees acting on the advice of an actuary may decide, provided the maximum pension and maximum widow’s pension are not exceeded, or be paid to the appropriate employer, or to the employers, in such proportions as the trustees acting on the advice of an actuary may decide.”

6 The Finance Act 1971, as amended by Section 64 of the Social Security Act 1973 gave the Occupational Pensions Board (OPB) powers to make an order authorising the modification of a scheme to enable it to qualify for New Code Approval where such alteration would not be achieved otherwise than by means of such an order, Such modification would include a provision for the return of any eventual surplus to the employer.  Old Code schemes were forced to choose one of two courses when seeking approval.  One was to seek a modification order but if such an order was not sought then the other option open to trustees was to take the concession offered by the Inland Revenue allowing any surplus on winding up to be paid to the members.  Inland revenue limits did not apply to such payments to members.  If the trustees took the concession no money could be paid to the employer or the scheme would lose approval status.

7 Section 77 of the Pensions Act 1995 provides that in cases where schemes are being wound up in surplus and where benefits to members have been augmented to Inland Revenue maxima the residue may be paid to the employer.  

MATERIAL FACTS
8 The Scheme was established under the Interim Deed of 1950 as a final salary scheme.  Which was formalised in the Deed of 1951.  The Deed of 1983 purported to amend the Deed of 1951.  Scottish Widows, the provider, advised the Independent Trustee that they recommended the trustee to obtain members’ consent to the 1983 Deed in relation to the provision of repayment of surplus on a discontinuation of the Scheme.  Solicitors for the Independent Trustee has said: “It is believed that not all members may have signed the consent form.  The Scheme now has some 60 members: its fund is invested in a Scottish Widows “with profits” fund.

9 The Employer went into administrative receivership on 17 September 1998.  A Mr G H N Peel of Addleshaw Booth & Co was appointed as the statutory independent trustee of the Scheme on 25 November 1998 and was succeeded on 18 October 2001 by the Complainant.  The Scheme Rules provided for increases of pensions in payment at the rate of 5% (from 1 April 1990).  On 18 March 1999 a Mr E C Wetton of Gibson Booth, chartered accountants, was appointed liquidator of the Employer (“the Liquidator”).

10
In anticipation of his formal appointment the Liquidator had written on 15 March to Mr Peel asking for an indication of the surplus that was likely to be available for his client.  He wrote again on 15 July, on 12 August, 20 August and 30 September without receiving a reply.  In the following year, on 23 August 2000, the Scheme received a windfall of approximately £1.5 million upon the transfer of the business of the demutualised Scottish Widows to Lloyds TSB Group.  The total assets of the Scheme at that time were approximately £2.4 million.  On 1 December the Scheme had a surplus of approximately £1.45 million although this had fallen to approximately £1.3 million by 1 April 2000.

THE RESPECTIVE ARGUMENTS OF THE PARTIES
The Complainant

11 The Complainant’s predecessor as Independent Trustee, Mr Peel, sought the advice of 

counsel on the a number of aspects of the case:

(a) Is the 1983 deed effective in whole if all the members have signed consent forms?

Counsel said that as the beneficiaries extended beyond the members the consent of all the members would not suffice to replace the trust by another.

(b) Is the 1983 deed effective for those members who signed consent forms if some members have not done so?

Counsel took the view that the signing of consent forms by some members was not effective to alter the scheme in respect of those members.  He said there was no evidence that the Office of the Pension Benefits (OPB) had made an order under section 64 of the Social Security Act 1973 which would have enabled the Scheme to obtain New Code approval and with it the power to return any surplus to the employer.

(c) If the alteration to enable the payment of surplus to an employer is void, is the remainder of the 1983 deed valid?

Counsel thought not.  It did not follow that because one part of a deed was void that the whole was void.

(d) Is the provision enabling the payment of a surplus to an employer valid for those Members who joined the Scheme after the date if the 1983 deed?

Counsel quoted authority for refuting this argument

(e) Is the 1983 deed fully valid irrespective of whether or not the consent forms are signed?

Counsel said that the real question to be answered was: “is Rule 17(c) THIRD valid in such circumstances?”

Counsel advanced five reasons why in his view it was probably not valid.  He considered that the wording of the Interim Deed of 1950 prevented the alteration attempted in the Deed of 1983.

(f) If Rule 17(c) is valid are the trustees entitled to split the surplus between the members and the employer or do they have to choose either the members or the e employer?

Counsel considered that the Trustees would be entitled to split the surplus.

12 Counsel then considered the effect of rule 16 THIRD of the 1951 Deed as he considered that governed the distribution of the surplus.  He said that the rule required the benefits to augmented to Inland Revenue limits.  In Counsel’s view the correct rule governing the distribution of a surplus upon termination was Rule 16 THIRD of the Scheme’s 1951 Deed (see paragraph 3).  This required the Trustees to distribute the surplus to members up to Inland Revenue maxima.  He also said that the 1950 Interim Deed provided that the Definitive Deed should contain an absolute prohibition on paying money to employers “in any circumstances”.  

13 Mr Peel has said that Scottish Widows had informed him that it had made no application for a modification order to the OPB and that there was no reason to suppose that the Trustees or their advisers had obtained one independently.  The Public Record Office and the Occupational Pensions Regulatory Authority respectively confirmed that they had no such record.

The Respondent

14 The Liquidator also sought the advice of counsel who opined that the valid provision was Rule 17 THIRD of part IV of the Deed of 1983.  I have not seen the text of the opinion but on 25 October his solicitors wrote to the Independent Trustee in these terms:

“Counsel believes that the essential issue in this case is whether the amendment to the winding up provision effected by rule 17 of Part IV of the Definitive Deed and Rules dated 30 August 1983 (“the 1983 Deed and Rules”) was valid notwithstanding the limitation of the power of amendment contained in the Definitive Deed dated 16 October 1951, which introduced a full set of rules governing the operation of the scheme (“the 1951 Deed and Rules”).

Counsel argues that the restriction (which prevents amendments which “will result in” any refund or payment) only precludes rule changes which necessarily and/or of themselves result in the payment of monies to an employer.  This would not be inconsistent with the Inland Revenue requirements for approval, in force at the time, which did not prohibit payments of surplus to employers on winding up….  Accordingly, for the 1983 amendments to fall foul of the restriction of the 1951 Power of Amendment, Counsel argues that it is necessary to construe that restriction as prohibiting any amendment which “will or might result” in a payment to the Employer”.

CONCLUSIONS

15 The argument that the surplus or part of it can be transferred to the employer is dependent on the validity of the 1983 Deed.  There is no other power in any of the Scheme documents which would allow the Trustees to make such a payment.

16 Section 77 of the Pensions Act 1995 provides for the possibility of an employer benefiting from the surplus of a fund but only where the members have received pensions augmented to the Inland Revenue maxima.  In this case the benefits to be provided to members from the Scheme surplus will not achieve Inland Revenue maxima and, therefore, Section 77 could not be used to justify a payment to the Employer.

17 The second issue to be addressed is the status of rule 17 THIRD of the 1983 Deed.  As the Liquidator has argued, the spirit of that provision is in line with Inland Revenue practice at the time and the law (see paragraph 6) had provided a way for Old Code schemes (such as this) to be modified in a way which would allow return of a surplus to an Employer.  There is however no trace of any modification order having been made by the OPB and I conclude, on the balance of probabilities, that no such order was made.  In the absence of such an order the option for the Trustees was to adopt the concession allowing any surplus to be returned to members.  Without some statutory modification Deed it lay outside the powers of the Trustees to make the amendment contained in the 1983 Deed.  Their powers were limited by Rule 18 of the 1951 Deed which precluded any alteration to the rules which will result in the refund or payment to the Employer.  I note the argument that it is not a necessary consequence of the particular amendment that such a payment will be made.  On the other hand it is the case that without such an amendment no payment could be made.  I cannot construe the amendment in such a way as to allow precisely the mischief which Rule 18 of the 

1951 Deed was designed to prevent and thus conclude that the purported amendment was invalid.

18 I conclude that rule 16 THIRD of the 1951 Deed is the operative rule and that it is to be interpreted in the light of the provisions of the Interim Deed so that there is no power or discretion to consider the Liquidator, acting for the Employer as Employer, as a beneficiary under the Scheme fund surplus.  

19 Accordingly I resolve this dispute in favour of the Complainant.  

DAVID LAVERICK

Pensions Ombudsman

3 June 2003
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