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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
G A Bigwood

Scheme
:
Lansing Linde Pension Scheme

Respondents
:
The Trustees at 28 August 1990 and 27 August 1997 (the trustees)

Lansing Linde Ltd (the employer)



MATTERS FOR DETERMINATION

1. Mr Bigwood says he based the financial planning for his retirement on an announcement made by the employer (in agreement with the Trustees) on 28 August 1990 which promised an unreduced pension on retirement on or after a member’s 60th birthday.  Mr Bigwood argues that this promise was wrongfully withdrawn by deed of 27 August 1997 and that this caused him the following losses:

1.1. He was unable to offset the actuarial reduction now applied to early retirement pensions through increased voluntary contributions;

1.2. He was unable to achieve the maximum personal tax concessions over the relevant years;

1.3. Financial distress, hardship and disappointment due to the curtailment of his retirement plans.

2. Mr Bigwood also says that the trustees’ agreement on 22 August 1990 to the employer contribution holiday and to the payment of enhanced early retirement benefits on redundancy substantially reduced the Scheme’s surplus and thereby his entitlement under the scheme.

3. Mr Bigwood further argues that the implementation of the 1997 Deed (which withdrew the early retirement entitlement) was in breach of the earlier trust deed and rules and the Pensions Act 1995.  He also says that the withdrawal of the earlier Deed amounted to maladministration.

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

5. The Scheme is a contracted-out, contributory, balance of cost, final salary scheme.  It was constituted by an interim deed dated 24 July 1974 and commenced on 31 July 1974.  On 6 July 1977 the Definitive Deed and Rules (the 1977 rules) were adopted.  

6. An announcement was made on 28 August 1990 (upon which the complainant relies) about changes to the scheme.  This stated (so far as is material to this complaint):

"2.
THE SCOPE FOR EARLY RETIREMENT IS EXTENDED
At present early retirement is permitted up to 10 years prior to normal retirement date.

With effect from 27 August 1990 men and women will be able to retire at any time after their 50th birthday, i.e.  up to 15 years early.

3.  THE PENALTIES FOR EARLY RETIREMENT ARE REDUCED

At present members wishing to retire earlier than their normal retirement age receive a pension based on their accrued service.  This is then reduced by 6% for each year of early retirement.

With effect from 27 August 1990 the 6% reduction is waived, for both men and women, for the first five years of early retirement.  For periods beyond five years the 6% reduction will still apply.

The change means that:

a/
Women will continue to be able to retire at age 60, should they so wish, on the same terms as previously offered.

b/
Men will be able to retire at any age after 60, should they so wish, without loss of accrued benefits."

7. The rules were then amended ostensibly to reflect the changes minuted and announced by the company and trustees and the 1977 rules were replaced by a new consolidating deed, which was executed on 20 July 1992 (the 1992 rules).

8. The 1977 rules required consent to take early retirement and any early retirement attracted an actuarial reduction.  However, the 1992 rules gave both men and women the right to retire between 60 and 65 on an immediate unreduced pension.

9. A newly appointed actuary drew the company’s attention to the fact that the 1992 rules had abolished the requirement for consent to retire early.  The company and trustees said that it had never been their intention to provide an unfettered right to retire.  The Company and trustees therefore commenced rectification proceedings to seek to reinstate the Scheme to what they say they had intended it to provide on amendment in 1992.  In the interim the scheme was amended by Deed dated 27 August 1997 (the 1997 rules).

10. The effect of the 1997 rules was explained to members in an announcement that was issued by the trustees of the Scheme on 26 November 1997.  This stated (so far as is relevant to this complaint):

"The trustees of your pension scheme have been made aware of a discrepancy between the employee handbook and the deed dated 20 July 1992.  According to the handbook, retirement after age 60 but before the normal retirement age of 65 on a pension not reduced by the normal actuarial factor requires the consent of the trustees and the company – as it has always done.  According to the deed consent is no longer required.

It is the unanimous opinion of the trustees that the handbook correctly reflects their intention, and they have amended the deed in respect of future service.  In respect of past service entitlements, a writ has been issued for rectification of the deed.

The amendment made on 27 August 1997 has the effect that a pension granted on agreed early retirement at or after 60 after 27 August 1997 will continue on the current basis as to the part earned before that date.  The amount of early pension earned for service after that date will be subject to the consent of the company and trustees"

11. The rectification proceedings were heard before Justice Rimer on Friday 15 October 1999.  Justice Rimer rejected the claim for rectification.  The company and trustees appealed against this decision.  

12. On 28 July 2000 the Court of Appeal gave Judgment which effectively approved the terms of a compromise agreement agreed by all parties.  This compromise agreement bound the complainant and all other scheme members by virtue of their representation in the proceedings by representative beneficiaries.  Lord Justice Robert Walker gave the lead Judgment.  So far as is relevant to this matter I quote from this below:

 “The proposed terms of compromise are not easy to understand at first glance.  Their general effect in relation to the gap until certain changes were made in 1997, is to maintain the freedom from the need for consent to early retirement embodied in the 1992 deed  while introducing an actuarial reduction on account of the early start of the pension on a much more modest scale (0.75 per cent as against 6 per cent a year) than had in practice taken place under the original scheme.”

“I think that it is acceptable that I should at this stage of the matter note that the conclusions of (counsel for active and deferred members) are that there is a very strong probability of their successfully resisting an appeal if the appeal took place.  Nevertheless, they refer to the undoubted fact that all cases carry a litigation risk and “given that the settlement being offered is between 87.5% and 100% of the best possible for these members [that is the active members] we consider it is a fair one in all the circumstances”."

(Counsel for active and deferred members) “go on to consider the position of the deferred members and point out that it is, for various reasons which I need not go into in detail, distinctly more favourable to deferred than to active members.  Their conclusion therefore is that the offer is a fair one as regards active members and a good one as regards deferred members …..  I see no reason to differ from those views expressed by Counsel who are expert in this field of the law and who are very familiar indeed with the complexities of this particular case.  Equally I see no reason to dissent from the opinion of Mr Furness, who is equally experienced and knowledgeable about the case, and who, in his opinion, expressed some realistic views about the difficulties which he would face if the appeal were to have continued.  I will read the last paragraph of his opinion, which states: “ broadly speaking, the compromise yields the company 1/8th of the benefit of winning the appeal.  As appears from the figures given above this represents a significant saving in cash terms – perhaps £3.5m of Scheme liabilities” 

“in my view the proposed compromise is a very sensible resolution in the interest of all concerned of what has been a most troublesome and expensive case.”

13. The effect of the compromise agreement for members such as Mr Bigwood (being active members as at 1990 and remaining active members after 1997) is as follows:

13.1. Early retirement is permissible from 17 May 1990 to 20 July 1992 without consent and without actuarial reduction;

13.2. Early retirement is permissible from 20 July 1992 to 27 August 1997 without consent but with an actuarial reduction of 0.75% for each year (or pro rata for each part of year) if a member is between age 60 and NRD;

13.3. After 27 August 1997  early retirement is permissible with consent of both trustees and employer and with a full actuarial reduction (this reflects the terms of the 1997 rules).  

14. On 1 August 2000, following the resolution of the Court proceedings, the Company sent an announcement to all members of the final salary pension scheme.  It stated (so far as is relevant to this complaint):

“The Company has agreed a compromise arrangement with the solicitors representing the interests of the members.  This was approved by the Court on Friday 28 July 2000.

As a result of the compromise it was not necessary to proceed with the Appeal hearing.

The primary effect for current employee members is that they will have the right (i.e.  without the need for consent of the company and trustees) to retire early from age 60 with only a modest reduction (-0.75% for each year of early retirement from age 60) on that part of their pension based on service prior to August 1997.  As at present, benefits accrued after August 1997 may be subject to full actuarial reduction.  Both these reductions will apply unless the Company agrees to pay the cost of waiving them on an individual basis.”

JURISDICTION

15. Although paragraph 3 above is a complaint by Mr Bigwood about the validity of the 1997 amendments, it is outside my jurisdiction as the matter has already been the subject of court proceedings.  This determination therefore only deals with the complaints set out at paragraphs 1 and 2 above.  

MR BIGWOOD’S SUBMISSIONS

16. Mr Bigwood argues:

16.1. He has based his financial planning on the announcement of 28 August 1990 and to this end he has shown me details of his investment portfolio.

16.2. That the trustees were guilty of maladministration in that they had dissipated surpluses by providing over generous early retirement pensions for members made redundant between 1990-1993 when the company’s workforce had been reduced.

16.3. That it has also been maladministration for the company and trustees to agree a suspension of the companies contributions in August 1990 which has further reduced the surplus and potentially his later benefits.

17. Mr Bigwood says the full financial impact of the maladministration could be as much as £480 per annum for life from age 60.  He says this will produce financial hardship due to the curtailment of his retirement plans.

RESPONDENTS’ SUBMISSIONS

18. The respondents deny that the announcement of 28 August 1990 gave male members an entitlement to retire early.  In any event they say that the evidence Mr Bigwood has provided does not in their opinion prove his case that he has made financial plans based on the announcement.

19. They make the following representations about the contribution holiday agreed on 22 August 1990 and the use of the surplus to fund early retirements.  

19.1. The valuation in May 1989 showed a surplus of 21% of assets over liabilities (using the statutory surplus basis).  Under section 603 and Schedule 22 to the Income and Corporation Taxes Act 1988 the Scheme trustees were required to take steps to reduce the statutory surplus to 5% by one or more of the methods laid out in that act which included the improvement of benefits and the suspension of employer contributions.  They had the power in the 1977 rules to make such augmentation to benefits with employer consent.  

19.2. The deterioration in scheme funding since 1990 is due to the fact that until the actuarial valuation in January 1997, scheme valuations had been conducted on the basis that no member (in good health) was entitled to retire before normal retirement date on an unreduced pension without consent and that was the basis that would have applied had rectification been unsuccessful and no compromise agreed.  

19.3. The employer’s contribution of £1.5 million in 1999 to overcome the deficit far outweighed any contribution holiday during the early 1990s.

20. As a general point the respondents say that Mr Bigwood has not as yet suffered any financial loss as he has not yet retired and that he can mitigate any potential loss from now on or alternatively avoid it altogether by not taking early retirement.

CONCLUSIONS
21. I accept that the announcement of 28 August 1990 made no mention of consent being required to take early retirement.  The plain meaning of the announcement is that there was to be a right to retire, not a right to ask for permission which could be refused.  Whilst the trustees say this was never their intention, the announcement led members to understand that they could expect to be able to retire early as of a right at 60 without actuarial reduction.  

22. It follows that the trustees allowed an announcement to go out which did not reflect their intentions.  To compound this, the trustees then oversaw the implementation of the trust deed and rules in 1992, which reflected the same meaning.  When latterly the Trustees recognised this they changed the rules and sent out a further announcement.  Clearly had they taken more care with the production of the announcement of 1990 and the drafting of the rules to ensure that they reflected their intentions no member could claim to have been misled.  Without a doubt the trustees' actions in this respect amount to maladministration.  I note the trustees say they were badly advised.  This may be but it is the trustees' responsibility to administer the trust.  The mistake was in my view an obvious one and I find that their role in this error amounted to maladministration.  

23. However, the 1997 rules were lawfully executed.  The trustees were acting within their powers in this respect as only prospective benefits under the new rules were reduced lawfully.  The position with respect to accrued benefits was expressly preserved.  Accordingly Mr Bigwood suffered no loss as a result of the rule changes in 1997.

24. He is correct however in saying that his accrued benefits have been minimised.  This was achieved by the compromise agreement.  

25. Mr Bigwood was led to believe for 7 years that a state of affairs existed in relation to his right to take early retirement which was withdrawn.  That is not a matter I can put right for Mr Bigwood as his rights were compromised in the court proceedings.   Whether or not he based his financial planning in the expectation that a different outcome would be determined than that which was settled by the Court, he is now bound by the compromise agreement.  

26. In any event I am not convinced either that he would have made some different provision had he know that early retirement was not automatically available. Nor am I convinced that it was reasonable of him to place such reliance on the announcement.  At the time of the announcement Mr Bigwood was 44 years of age.  Much could happen in the period between the announcement and his planned retirement 16 years later.  Mr Bigwood in any event still had opportunity to make some provision once he knew that his previous plans might need to be changed.  

27. Quite apart from changes to the rules governing early retirement, there was always the possibility that the entire scheme might close.  Indeed the final salary scheme has been withdrawn.  That alone would have prevented Mr Bigwood from taking early retirement with the level of benefit that he had anticipated under the scheme.  

28. I turn now to Mr Bigwood’s claim at paragraph 2 above.  Mr Bigwood has argued that when dealing with surpluses as a trustee, the trustees’ duty is to act in the best interests of beneficiaries as a whole.  He believes they did not do so in these circumstances.  Furthermore he has argued that he was never told or given notice of such intentions.  

29. I do not uphold this complaint.  The trustees had an actuarial surplus in 1989, which they needed to deal with in accordance with legislation that requires schemes to take action to reduce the surplus to a maximum of 105% of the funded level.  It is legitimate to take a contribution holiday when at the same time improving benefits as was the case here.  In any event Mr Bigwood has suffered no actual loss as a result of the actions of which he complains.  Rather he claims a putative loss of any share he might have in a future surplus.  A member does not have an automatic right to share in a surplus and it is not yet known whether or not one will apply.  Further I note that Mr Bigwood does not deny that the contribution of £1.5 million was made or that it exceeded the amounts saved by the contribution holiday.  He says that instead it was made to meet the minimum funding requirements.  As legislation requires schemes not to be overfunded (being the requirement to reduce surplus), legislation also requires that schemes be funded to a sufficient level (the minimum funding requirements to which Mr Bigwood refers).  The trustees have merely been complying with legislative requirements.  

30. It follows that I do not uphold Mr Bigwood’s complaint.
DAVID LAVERICK

Pensions Ombudsman

27 November 2003
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