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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mr G Nutting

	Scheme:
	Hay Hall Group Pension Scheme (the Hay Hall Scheme)

	Respondents:
	The Trustees of the Hay Hall Group Pension Scheme (the Trustees)

The Hay Hall Group Ltd (Hay Hall) now Matrix Engineering Systems Ltd


MATTERS FOR DETERMINATION 

1. The Applicant disputes the refusal of the Trustees and Hay Hall to grant him an early retirement pension at age 60 unless he first leaves employment. He maintains that when he transferred from an earlier scheme (the TI Group Pension Scheme) he was assured that this option, available under the TI Scheme, would be available under the Scheme.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE RELEVANT RULES
3. The Hay Hall Scheme’s Definitive Deed and Rules dated 4 April 2001 (the Trust Deed) set out the terms for early retirement for members who were members of the TI Scheme before 1 February 1991. 

3.1. Schedule 2, Rule 8 provides:

“Normal Early Retirement

8.1 A Pre-1991 TI Group Member may retire at any time after attaining age 60 without the consent of the Trustees or the Principal Employer…

8.2 A pension payable under Rule 8.1 will not be reduced to take account of its early payment”

Rule 9 provides:

“Withdrawal

9.1 Anyone ceasing to be a member…will instead be granted a deferred pension…

9.3 If a Deferred Pensioner retires…he may elect to receive an immediate pension…(Where) the Deferred pensioner was a Pre-1991 TI Group member who has attained age 60…consent will not be required.

9.3.1 Where a deferred pensioner is a Pre-1991 TI Group Member who has attained age 60 the pension will not be reduced to take account of early payment…”

4. Inland Revenue Practice Note 12 states at paragraph 10.8:

“benefits deferred within an approved scheme may come into payment at any time between the attainment of age 50 (or earlier on the grounds of incapacity) and the attainment of age 75, subject to:

(i) the member having left the employment to which the benefit relates…”

5. The Finance Act 2004 removed that requirement with effect from 6 April 2006 permitting scheme rules to be altered to entitle members to draw benefits while employed by a participating employer. However, the Trustees have told me that the Hay Hall Scheme relies on the Registered Pension Schemes (Modification of the Rules of Existing Schemes) Regulations 2006 (the 2006 Regulations) which, they have said, “automatically preserves the Revenue requirement applicable to the Hay Hall Scheme until the earlier of 5 April 2011 and the date on which the specific rule amendments are made”. Accordingly, they argue, the Revenue requirement applied when the Applicant applied to retire early in 1999 and continues to apply to the Hay Hall Scheme” as the Rules have not been amended to take account of the relevant provision of the Finance Act 2004.
MATERIAL FACTS
6. The Applicant was employed by Desford Tubes Limited (DTL), and later by Desford Steel Tubes Limited (DSTL), which were part of the TI Group. On 31 August 1996 Hay Hall purchased Desford Tubes and on the same date the Scheme was established with Hay Hall as the Principal Employer. DSTL was incorporated as a subsidiary of DTL in 1998. DSTL joined the Scheme on 31 October 1998 but ceased to participate on 31 March 1999 after the sale of DSTL to British Timken Limited (Timken).

7. The Applicant was a member of the Pre-1991 TI Group Scheme which he joined in April 1978. His Normal Retirement Date was 2013 at age 65. At the time of the purchase by Hay Hall the Applicant was aged under 60. On 30 April 1996 DTL issued an announcement confirming that a new pension scheme (the Scheme) was being established and that full details would be available shortly. A Question and Answer paper was attached to the text of the announcement. This set out some basic Scheme details including a Question “Will early retirement be available?” the answer to which was: “Yes, in a similar way to the TI Scheme”.

8. In July 1996 a formal announcement was issued confirming that the Scheme would be effective from 30 August 1996 and that TI Scheme Members would be invited to join. A summary of benefits was attached giving basic Scheme information including a section headed “Early Retirement”. This confirmed that a TI Group Pre-1991 “staff” member retiring from the Scheme could receive a pension from age 60 without employer consent or actuarial reduction. It also stated: “the terms and options relating to early retirement will be the same as currently apply to you under the TI Group Pension Scheme”.

9. Employees of DTL were offered various options in relation to their TI Scheme pension benefits. Hay Hall invited them to attend presentations by KPMG Pensions (KPMG) held on 22, 23 and 24 July 1996 when the options were explained to them. The Applicant attended at least one of these presentations.

10. Each presentation was built around a slide show. One slide headed “Early Retirement” read “Options and terms the same as TI” in referring to “Past Service”. Another slide headed “TI Scheme-Members over age 60” showed “immediate payment of pensions” as an additional option together with options to “leave benefits with TI Scheme” or “Transfer to Hay Hall scheme”.

11. The Applicant maintains that, in answer to questions raised at every presentation he attended, members were assured that whether or not they transferred their TI Scheme benefits to the Hay Hall Scheme they would be able to draw their full pension benefits from age 60 and continue working.

12. At about the same time a Question and Answer paper on the subject of early retirement was issued. This included the statement:

“If you joined the TI Scheme prior to 1 February 1991 and are under age 60 you may take an early retirement pension from the TI Group Scheme when you reach 60 without having to stop work (my emphasis).”

In answer to a further question “What options do I have in regard to my TI pension?” the paper stated:

“…If you joined the scheme before a February 1991 and are over age 60 you may:

i Take an immediate early retirement pension

ii Leave your benefits in the TI scheme

iii Transfer your benefits to the Hay Hall scheme and take them at 65.

iv Transfer your benefits to the Hay Hall scheme and take an early retirement pension.

13. A further question read: “If I want to take my benefits early, am I better off retiring immediately with TI or by transferring to the Hay Hall scheme and retiring?” The answer provided was: 

“If you take early retirement immediately from TI you will be able to accrue additional benefits under the Hay Hall Scheme whilst you continue working for Hay Hall. If you transfer your past benefits to the Hay Hall Scheme you will have to leave the company and start receiving any pension”.

14. Shortly before the presentations, confirmation was received from the Inland Revenue (now HM Revenue & Customs, HMRC) that members of the TI Scheme, if aged over 60, would be able to take early retirement from the TI Scheme and to continue working for DSTL while accruing further pension benefits under the Scheme. Hay Hall has said that a new slide was prepared to deal with the point and that in the presentations attention was drawn to the fact that “individuals could not benefit from this situation if they transferred their benefits from the TI Scheme into the Scheme”.

15. Following the presentations, the Applicant transferred his TI Scheme benefits into the Hay Hall Scheme. He says that the prime reason for transferring his benefits was the promise of the right to take a pension at 60 while continuing to work. He has said: “I was not in any doubt about this right because I was clearly told that the retirement provisions were the same as TI’s”. He has also said that he was told “the new scheme would be a ‘mirror image’ scheme and that all rights and benefits which we had under the old scheme would exist in this new scheme.”

16. In the latter part of 1998 Hay Hall sold DSTL to Timken. As a consequence the Applicant was required to cease to be an active member of the Hay Hall Scheme and he became a deferred member on 31 March 1999. He had been given the option to leave his benefits in the Hay Hall Scheme, to transfer them to Timken’s scheme or to a pension policy with an insurance company. He left his benefits in the Hay Hall Scheme.
17. In early July 1999, the Applicant, on his own behalf and on behalf of other employees of DSTL, made enquiries with a view to taking early retirement at a future date. On 23 July 1999 the Applicant wrote to the Trustees querying information given to him by KPMG that he would have to leave his employment if he wished to receive a pension at age 60. In reply the Trustees confirmed that the information given to him by KPMG was correct. They referred to Rule 11.3 of an earlier Deed (actually Rule 9.3, see paragraph 3 above) which deals with the retirement of deferred members. In their view, that Rule permitted the Applicant to elect to retire at age 60 only upon retirement. They took the view that so long as he worked for Timken he could not be regarded as having retired.

18. On 17 August 1999 the Applicant replied stating that he believed that Rule 9.3 “only applies to participating companies and people who work for them”. He also felt that he should be permitted to draw an immediate pension because of:

18.1. The decision of HMRC at the time Hay Hall bought Desford Tubes permitting certain members to draw their pension from the TI Scheme and continue working;

18.2. The nature of the information given to members at the time of Hay Hall’s purchase of DTL; and

18.3. A recent decision of the Trustees to permit some deferred members of the Hay Hall Scheme to draw their pensions from the Scheme whilst continuing to work.

19. Following a further exchange of letters with the Trustees the Applicant invoked Stage 1 of the internal Dispute Resolution Procedure (IDRP) on 12 November 1999. The response dated 29 November dealt with the points raised by the Applicant as follows:

19.1. Rule 9.3 “applies to anyone who has ceased to be an active member of the scheme regardless of who may be employing them”;

19.2. The decision of HMRC related only to the rules of the TI Scheme;

19.3. At the time the Hay Hall Scheme was established “there was no statement made to the effect that the benefits were the same. Furthermore, there was no comment about the benefits being payable in the same way”; and

19.4. The pensions that had commenced for some members whilst continuing to work were “put into payment in error” and the error was about to be addressed.

20. The Applicant did not accept the Stage 1 response and on 15 December 1999 invoked Stage 2 of the IDRP. The Trustees replied on 26 April 2000 after taking legal advice. The legal opinion they obtained was that they did not have the power to pay benefits to deferred pensioners unless those members had ceased to work. The Trustees upheld the Stage 1 response.

21. The Applicant then wrote to the Pensions Advisory Service (TPAS). In a letter to TPAS Hay Hall confirmed that:

21.1. Special terms did apply to certain members including the Applicant; but

21.2. Such members could not draw an early retirement pension whilst still in employment.

22. The Applicant then complained to me. In a submission to me the Trustees rejected the Applicant’s allegations and stated that they “interpret the relevant rules to mean that a deferred member must have retired from work in the normal sense of the word before becoming eligible for early retirement”. They also stated that they had no “direct knowledge” of the presentations and documents relating to the inception of the Hay Hall Scheme as they had been dealt with by Hay Hall and not the Trustees.

23. Hay Hall submitted:

23.1. The Applicant “must retire from work in order to be eligible for an early retirement pension” although they have accepted that it is not inconsistent with retirement for the member thereafter to take up some alternative work.

23.2. In Hoover v Hetherington [2002] PLR 297 the learned judge rejected the argument that to retire a member had to give up all work but in so doing the judge said (at paragraph 26):

“The word [retirement or retired] signifies final withdrawal from some office or business without necessarily saying anything about any other office, business engagement or occupation.”

The Applicant’s interpretation of the rules is inconsistent with this definition; he claims to be able to retire without withdrawing from his employment at all. He is arguing that he can claim a pension while continuing to do the same job both before and after retirement.

23.3. In Venable v Hornby [2004] PLR 75 the House of Lords considered the meaning of “retirement” in the scheme rules and tax legislation. In that case the rules provided specifically that the scheme was to provide “relevant benefits” which by definition can be provided only on retirement or death. References to “retire” or "retirement” in the scheme rules were interpreted as having the same meaning as the expressions bore in the legislation. Although the Hay Hall scheme does not specifically refer to the statutory definition of relevant benefits it is by virtue of being an exempt approved scheme effectively required to provide benefits on that basis. The views of the majority of the House of Lords on the meaning of “retirement” are applicable to the rules of the hay Hall Scheme. In Venables the member gave up his post as an executive director but continued to work as a non-executive director. Part of the reasoning adopted by the majority was:

“retirement means retirement from service as an employee and does not extend to a change in the nature of the service as an employee.”

It is clear from reading the judgement in Venables that even if the member not given up his contractual employment his claim to have retired would have been considered wrong. As it was he only narrowly succeed in persuading the Court that his retention of the office of non-executive director did not debar him from having retired as an employee.
23.4. The expression “retires” in Rule 9.3 must be construed in the light of Inland Revenue restrictions on the payment of benefits from an exempt approved scheme. An absolutely standard Inland Revenue requirement is that one cannot draw a pension while continuing to work for the company in whose service one earned one’s pension. The Inland Revenue rules on payments of deferred benefits are subject to the member having left the employment to which the benefits relate.

23.5. The key feature of this case is that the Applicant is trying to claim a pension in respect of his employment with DSTL while still working for DSTL. Although DSTL is no longer part of the Hay Hall Group, the Applicant remains an employee of the same company. This is not therefore a case of a member having left the employment of the company in whose service he earned his benefits.

23.6. The Applicant’s claim that members were advised during the presentations that the Hay Hall Scheme would be a ‘mirror image’ of the TI Scheme is refuted.

23.6.1 The two schemes are significantly different, not just on the question of early retirement, so why should KPMG have claimed that they were a mirror image?

23.6.2 Recent KPMG employees are clear in their recollection that they did not say the scheme was a mirror image.

23.6.3 At no point in the documentation is such a statement made.

23.6.4 The information provided describes the Hay Hall Scheme in detail taking care to explain the differences between the two schemes. If it had been intended to advise members that the two schemes were identical the whole communication exercise would have been much simpler.

23.6.5 The peculiar aspect of the TI Scheme early retirement rule on which the Applicant relies only became apparent during a consultation process with the unions which followed the production of the Question and Answer sheet and led to correspondence with the Inland Revenue resulting in the letter of 22 July 1996 accepting that on the wording of the TI Scheme Rules a deferred pensioner under the TI Scheme can draw his pension after he has ceased to work for a company in the TI Group even though he may be still working for the same company as he worked for when accruing benefits. Under the TI Scheme the Applicant could have done what he now claims to be able to do under the hay Hall Scheme.

23.6.6 The Revenue ruling on the TI Scheme applied only to that Scheme. It would not have permitted the Hay Hall Scheme to provide benefits in similar circumstances as the Hay Hall Scheme does not promise to do so. Inland Revenue approval would not have been forthcoming for such a rule.

23.6.7 When, just as the presentations to members were starting, it became clear that TI was prepared to accept the Inland Revenue interpretation of the TI Scheme Rules, the remaining presentations were amended to incorporate this interpretation. A follow-up Question and Answer sheet was produced dedicated to the early retirement issue making clear that if a member transferred his benefits to the Hay Hall Scheme he would have to leave his employer company before claiming TI Scheme benefits.

23.6.8 In relation to the fact that certain members of the TI Scheme were drawing early retirement pension and continuing to work, “attention was drawn during the presentations to the fact that the above scenario was a very unusual situation arising from the rules of the TI Scheme and that individuals could not benefit from this situation if they transferred their benefits from the TI Scheme into the Scheme. That facility had been agreed by the Inland Revenue just prior to the presentations in July 1996.

23.6.9 Equity does not require the Applicant to be put in the position he would have occupied had he not transferred from the TI Scheme. Putting him in such a position will leave him with a deferred pension by reference to service while a member of the TI Scheme(which he will be able to take at age 60) and the remainder of his benefits under the Hay Hall Scheme when he actually retires.

24. The Trustees submit:
24.1 The expression “retires” in Rule 9.3 must be construed in the light of Inland Revenue restrictions on the payment of benefits, particularly Practice Note 12, that benefits may only come into payment subject to the member having left the employment to which the benefits relate.

24.2 The Revenue requirement is clear in that a member cannot draw a pension while continuing to work for the company kin whose service he earned the pension. In the Applicant’s case that company was DSTL for whom he continues to work.

24.3 Although the Finance Act 2004 removed this requirement from April 2006, Regulations preserve the requirement applicable to the hay Hall Scheme until the earlier of 5 April 2011or the date when specific rue amendments are made to remove the requirement. Accordingly the Revenue requirement still applies to the Hay Hall Scheme in 1999 when the Applicant applied to retire early and it continues to apply to the Hay Hall Scheme.

24.4 DSTL is no longer part of the Hay Hall Group but the Applicant has been and remains an employee of the same company i.e. DSTL. His is not, therefore, a case of a member having left the employment of a company in whose service he earned his benefits. It would be artificial to say that an employee has “retired” when he continues to be in the employment he has always been in.

24.5 In order to support the Applicant’s position the words “you will have to leave the company” (used in Question 8 in the second Question and Answer leaflet) would have to be interpreted as meaning “the company which employs you leaves the Hay Hall Group”. This is not possible from the normal construction of that document.

24.6 The meaning of the word “retires” in Rule 9.3 of the Scheme Rules requires deferred pensioners to cease work or at least undergo a noticeable change in their status in order to claim that they have “retired” in the ordinary meaning of the word before they become eligible to receive a pension at age 60 (if they are a former TI Scheme member).

25. In commenting on Hay Hall’s response the Applicant has said:

25.1 He did not accept Hay Hall’s comments on the ‘mirror image’ scheme or the early retirement terms;

25.2 “At no time in the presentations were individuals told that if they transferred into the scheme they would not be able to take early benefits the same as TI. At the presentations members were told that the rules on early retirement were the same as TI”.

25.3 “Why would members transfer many years’ benefits into the Hay Hall Scheme and lose this valuable option?”

25.4 The Trustees had  paid “five members early benefits on the sale of Desford to Timken”

CONCLUSIONS

26. The issue before me is twofold. First, was the Applicant as a Deferred Pensioner entitled under the Rules of the Hay Hall Scheme to take early retirement and continue working for another company? The Trustees say not. Secondly, in the event that the Rules did not so permit, was the Applicant misled into transferring his pension benefits from the TI Scheme to the Hay Hall Scheme? The Applicant maintains he was.
27. I deal first with the position of the Trustees. They are obliged to implement the Rules of the Scheme and ensure that the way in which they are implemented does not prejudice the Scheme’s approval by HMRC. Rule 8.1 clearly permits a pre-1991 TI Scheme member to take early retirement at age 60 without the approval of either the Trustees or the Employer. The Applicant was a Deferred Pensioner of the TI Scheme and if a Deferred Pensioner “retires he may elect to receive an immediate pension”. Again, if he is over 60 and a pre-1991 TI Scheme member he may do so without the need for consent and without the pension being reduced to take account of early payment.

28. The Hay Hall Scheme Rules do not expressly state that a deferred member must cease employment in order to take early retirement. However, the Inland Revenue requirements for allowing the Scheme exemption, state that the member must leave the employment to which the benefits relate unless a rule amendment has been made to give effect to the relaxation contained in the Finance Act 2004. I see no difficulty with the Inland Revenue requirements so far as the Applicant is concerned. His benefits relate to employment with an employer participating in the Hay Hall Scheme. He no longer has such employment: thus even if he continues to do the same kind of work at the same workplace as he always has, he has left the employment to which the benefits relate
29. In responding to the Applicant, the Trustees chose to interpret “retire” in the context of Rule 9.3 as retiring from all work and they say that the legal advice they have received confirms this view.  The answer to Question 8 of the Question and Answer leaflet (see paragraph 11, above) was to the effect that if benefits were transferred to the Hay Hall Scheme the member would have to leave the Company if he wished to receive any pension benefits. However, it did not say that he would have to cease all work. Moreover, the word “retire” can just as easily mean a decision on the part of a Deferred Pensioner to take his pension benefits. It is perfectly possible to “retire” from one scheme and continue to be employed under a different one.

30. In my view it would be unusual for a scheme rule to refer to employment with an employer other than a Scheme employer (even by implication) and I would not usually interpret “employer” as having such a wide meaning. Indeed, it is not repugnant to HMRC for a person to be in employment while being in receipt of pension benefits accrued under a previous employer’s scheme. If the Trustees’ interpretation of the Rule were correct, the effect would be to deprive a Deferred Pensioner of his rights under the scheme if he wished to continue in some other employment, or indeed work as self-employed. 

31. In earlier submissions the Trustees shifted their ground somewhat. They argued (a) that as the Applicant was still employed by Desford Tubes when he applied for early retirement he fell foul of the provisions of Inland Revenue Practice Note 12; and (b) that as no amendment to the Hay Hall Scheme Rules had been made to give effect to the relevant provisions of the Finance Act 2004, the 2006 Regulations applied and accordingly he could not retire early and continue to work for DSTL.
32. On the first point, I have noted that when DSTL was sold to Timken, the Applicant was not permitted to remain an active member of the Hay Hall Scheme and that DSTL ceased to be an employer participating in that Scheme while the Applicant’s benefits remain within the Hay Hall Scheme. Accordingly, I take the view that the Applicant has effectively left the employment to which the benefits relate in which case I do not need to deal with the Respondent’s argument in regard to the 2006 Regulations.
33. On the second main issue, there is a dispute about the information KPMG provided at the presentations.  Although on the one hand Hay Hall say that they have no record of what was said in the presentations, on the other hand they maintain that it was never said that the Scheme would be a mirror image of the TI Scheme. It is not in doubt that the TI Scheme permitted a member to take early retirement and to continue working. That situation was approved by HMRC. The answer to Question 6 “Will early retirement continue to be available” was “Yes, in a similar way to the TI Scheme” and this is echoed in the summary of benefits attached to the July 1996 announcement (see paragraph 7, above). However, on the Trustees’ own argument, the position was not similar at all and I am persuaded that but for these references and the information he was given in the presentations the Applicant would not have transferred his pension  benefits from the TI Scheme to the Hay Hall Scheme.

34. Equity requires that the Applicant be put in the position he would have occupied had he not transferred from the TI Scheme. The Trustees admit they have treated other members in the Applicant’s position differently, but say they are now addressing the situation. However, the fact that this situation arose provides some evidence that those responsible for putting Scheme pensions into payment shared the Applicant’s and my view of the Rules.
35. For the reasons I have given I find that the Applicant is entitled to receive at age 60 a full pension from the Hay Hall Scheme notwithstanding that he remains employed by Timken.

DAVID LAVERICK

Pensions Ombudsman

29 March 2007
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