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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr RJ Daniels

Scheme
:
The Teachers' Pension Scheme

Manager
:
Department for Education & Skills (DfES)

THE COMPLAINT (dated 3 April 2002)

1. Mr Daniels has complained of injustice as a consequence of maladministration on the part of the DfES in refusing to backdate his ill health retirement pension further than 8 May 2001.

MATERIAL FACTS
The Teachers’ Pensions Regulations 1997 (as amended)
2. Regulation E4(4) provides for entitlement to the payment of retirement benefits where,

“In Case C the person –

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining the age of 60, and

(d) is not within Case D,”

3. Regulation E4(8) provides,

“In Case C the entitlement takes effect –

(a) …; and

(b) in any other case, as soon as the person falls within the Case…

or (in all cases), if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated.”

4. Regulation H9 provides,

“All questions arising under these Regulations are to be determined by the Secretary of State.”

5. ‘Incapacitated’ is defined as,

“A person is incapacitated –

(a) in the case of a teacher, a organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so, and

(b) …”

Background
6. Mr Daniels applied for ill health retirement in October 2000, having been on sick leave since 22 September 1999 with stress.  He authorised Teachers’ Pensions to approach his GP for information on his condition.  Mr Daniels’ GP, Dr Brook, completed a form on 17 October 2000.  He diagnosed chronic anxiety and confirmed that Mr Daniels was still suffering from severe anxiety despite being off work.  Dr Brook said that Mr Daniels was unable to teach because of an inability to concentrate or to cope with any extra stress.  He said there was no realistic prospect of Mr Daniels returning to teaching.  Dr Brook said that Mr Daniels had received counselling but no drug therapy and that no further treatment was planned.

7. On the basis of this, the DfES’ medical adviser did not recommend that Mr Daniels be regarded as permanently incapacitated.  He commented,

“This 53 year old teacher has an anxiety depressive disorder since September 1999.  He has no relevant past history of similar problems.

There is scope and time for further treatment.  Medication and cognitive behavioural therapy are both associated with a good chance of improvement in mixed anxiety depressive disorders.  Referral to a psychiatrist is helpful if initial drug treatment is not helpful.  The local authority occupational health service can often arrange for stress management and supervise return to work when appropriate.

The criteria for the award of benefits in association with ill-health retirement include the presence of a condition which despite appropriate treatment is more likely than not to render the applicant incapable of any teaching (including limited part-time teaching) on a permanent basis (i.e.  until retirement age 60).

Obviously recovery cannot be guaranteed, but at this stage I cannot state that permanent incapacity for any teaching has been established.”

8. Mr Daniels was notified on 8 December 2000 that the DfES had decided it was unable to accept his application for retirement.  He was told that a copy of the medical adviser’s report had been sent to his GP.  Mr Daniels was also told that he could appeal to have the decision reviewed by another medical adviser under the Occupational Pensions Schemes (Internal Dispute Resolution) Regulations 1996.

9. Mr Daniels appealed on 4 January 2001,

“…In this appeal I should like to have the following points considered:-

· The anxiety I suffer is permanent having been with me most, if not all, of my life and will continue to be so.

· This is the second major ‘breakdown’ in my health.

· The first occasion when I was 20 yrs old…

· On this occasion it is 16 months since I last worked…

Putting aside issues of employability, securing an offer of work and being passed fit by occupational health, the matter reduces to the probabilities of there being sufficient improvements in health to be able to consider a return to teaching and that my health would hold up if I did return.

On the basis of my condition alone I submit that the probability of my being able to, firstly consider a return to teaching is less than 10% and, secondly, for being able to maintain a sufficient level of health is less than 5% and therefore ‘permanent’…

…Subsequent counselling revealed the link between my illness and the underlying anxiety, which once identified served to describe and explain much of the difficulties I had faced in my teaching and in my life.  It is now apparent that a number of health issues, odd days off school and other symptoms, can be attributed to my condition, but were not recognised as such at the time.

It could also be argued that my breakdown in health was inevitable and taking up teaching was ill advised.  The problem is that my anxiety was not recognised…

10. Mr Daniel’s GP also wrote to the DfES,

“… As you know he has been unable to work as a teacher as a result of chronic anxiety since September 1999 and his condition has shown no sign of making any significant recovery.  I have personally seen him seven times during this period and he has also had a course of counselling and seen several other doctors.  I think it is exceedingly unlikely that he will ever recover enough to allow him to resume teaching and any hope that he may do so is probably unrealistic.”

11. The second medical adviser also did not recommend that Mr Daniels be considered permanently incapacitated.  He said,

“I have reviewed the original medical information and support the original recommendation.  I note the further letter from his practitioner.

The criteria in the ill-health retirement regulations infer the presence of a condition which, in spite of appropriate and adequate treatment/management, will render the applicant incapable of any teaching (including limited part-time teaching) on a permanent basis (i.e.  until retirement age/60 yrs of age).

Although this gentleman cannot teach at the moment there is time and scope for further management and treatment, with specialist help – if thought appropriate.

Although a return to teaching cannot be guaranteed it would be premature, at this stage, to state that he has permanent incapacity as defined.”

12. Mr Daniels was notified by the DfES that, in light of the advice from the second medical adviser, they felt that their original decision had been justified.  The DfES said that a copy of this advice had been sent to Mr Daniels’ GP.  Mr Daniels was told that he could bring a second appeal under stage two of the Internal Dispute Resolution (IDR) procedure.  Mr Daniels appealed in August 2001.  Mr Daniels said,

“I have not been able to work, teaching or otherwise, since I became unfit in September 1999 and although my health has marginally improved there is no question of me being able to return to classroom teaching.

To state that a person ‘may improve’ is a device which allows a claim to be dismissed without being tested against accepted criteria.

From ‘medical evidence’ you have determined that I have not become permanently unfit by reason of illness to serve as a teacher.  I must therefore conclude that there are criteria to determine as to what constitutes an ‘unfit teacher’ and the probability of this ‘unfitness’ continuing.  Therefore, if an application for an ill-health pension has been turned down on the vague notion that ‘there may be further improvement in health’, it must follow that there is an expectation that the person has the capacity to regain not only sufficient fitness to teach and that this level of fitness will be maintained.  Also, all other factors being equal, it should be possible for this person to seek and secure employment teaching, even if they do not actually do so.

The crucial questions are:- How long might the process take to make a sufficient recovery to become accepted as fit to teach once more and if not, at what point in time will it be considered permanent?

To teach once more, I submit that I, my GP and any ‘prospective employer’ would need to be confident that:-

· I am able to adequately cope with both the work and my difficulties, such as they are,

· my health will continue to hold up and not relapse,

· my teaching skills are re-established to a satisfactory level or better,

· there is adequate support on returning to teaching.

I submit that this confidence does not exist, my difficulties are of an enduring or permanent nature and I will not improve sufficiently to return to classroom teaching before reaching pensionable age.”

13. As a result of his appeal, the DfES’ medical advisers requested a report from a consultant psychiatrist, Dr Ford.  Dr Ford saw Mr Daniels on 8 November 2001 and reported,

“…There are a number of sources of stress and anxiety in [Mr Daniels’] history…

He has clearly suffered from a major anxiety state from September 1999.  There are some symptoms of depression also in September 1999… These symptoms continue at almost the same level over the past two years and are probably semi-permanent.

He has had two periods of counselling.  There was no specific medication or formal psychological treatment such as cognitive behavioural therapy.

I note that his GP felt that there was no realistic prospect of him returning to teaching in his report of 17th October 2000 and it would appear that his symptoms have changed little since then…

I do think that it would be appropriate for [Mr Daniels] to consider the use of a SSRI antidepressant and psychological treatment to address some of his symptoms of anxiety… Such treatment might reduce the current heavy symptomatology which he reveals.  However, given the severity and the chronicity of his symptoms, I do not think that there is any reasonable prospect of recovery sufficient for him to return to teaching…”

14. Mr Daniels was told that, on the basis of this report, the DfES would accept his application for ill-health retirement.  However, he was also told that the date for the payment of his benefits would be backdated to six months before the date of Dr Ford’s report, i.e.  8 May 2001.  Mr Daniels appealed against this decision through the IDR procedure.  The DfES refused his appeal on the grounds that they had no discretion to alter the date of payment under the Regulations.  They referred to a judicial review dated 19 May 2000
, which had covered the question of the application of Regulation E4(9) of the Teachers’ Superannuation (Consolidation) Regulations 1988 (as amended).  Regulation E4(9) contains much the same wording as Regulation E4(8) of the 1997 Regulations (see paragraph 3).

15. In the judicial review, the judge found that Regulation E4(9) applied in the situation of an appeal as well as for an original decision even when the appeal reversed the original decision.  The judge said that the regulation was drafted as applying to the Secretary of State’s determination whenever it took place.

CONCLUSIONS
16. Although the Regulations have changed since the case considered in the judicial review, the wording of Regulation E4(8) is, to all intents and purposes, the same as E4(9).  There was some question in the case referred to as to whether the application was to be considered as an appeal or a fresh application.  This is not relevant to Mr Daniels’ case because it is accepted by all parties that there has been just the one application and two subsequent appeals.

17. I can see force in Mr Daniels’ submission that, had the psychiatrist’s report, which the DfES have accepted, been requested sooner, he would have had his pension from an earlier date.  The psychiatrist’s report tends to support this assertion because he finds that Mr Daniels’ symptoms have not changed over the preceding two years and he does not hold out hope that treatment will alleviate the symptoms sufficiently for Mr Daniels to return to teaching.  However, this is not to say that the DfES was required to seek the psychiatrist’s opinion at an earlier stage.

18. The Regulations do not specify what medical evidence the Secretary of State is to seek or from whom before reaching his decision.  Mr Daniels submitted a report from his GP, which was sympathetic to his application.  The DfES medical adviser considered that there was scope and time for Mr Daniels to receive additional treatment for his anxiety.  At the time of the medical adviser’s report Mr Daniels had received counselling through his GP but no medication or behavioural therapy.  The medical adviser did not disagree with the GP’s diagnosis but considered that there were treatment options which Mr Daniels had yet to consider.  Since the Regulations refer to a member suffering incapacity despite having received appropriate medical treatment, this is not an incorrect interpretation of the Regulation.  Whilst I have not been supplied with any guidance provided for the medical advisers, it is clear from their responses that they are familiar with the requirements of the Regulations.  I have no reason to question their independence.

19. The Regulations do not, themselves, contain the appeals procedure.  The appeal was brought under the IDR Regulations, which do not specify the nature of the evidence to be considered by an ‘appointed person’ at stage one.  The existing evidence, together with another supporting letter from Mr Daniels’ GP, was considered by a second DfES medical adviser.  I do not necessarily consider it inappropriate for the DfES to use the same group of medical advisers.  He supported the original decision for much the same reason, i.e.  that there were treatment options yet available to Mr Daniels.  On both occasions the medical adviser’s report was sent to Mr Daniels’ GP.  Although the letter from Mr Daniels had set out with some force his view that if he returned to teaching there would be a further recurrence of his condition, I can see why that would not lead to a different decision being taken.  A condition, which, although recurring, allows some prospect of teaching from time to time might well be regarded as not meeting the criteria in the Regulations.  Mr Daniels says that it was not possible for him to secure a consultant’s report in the circumstances.  However, this is not through any failing on the part of the DfES.

20. The different result which followed the psychiatrist’s report was not because he came to a different diagnosis but because he felt able to say that the alternative treatment options were unlikely to relieve Mr Daniels’ symptoms sufficiently to allow him to return to teaching.  There is no requirement under the IDR Regulations for the DfES to seek a further medical opinion as a result of Mr Daniel’s further appeal.  Where there are conflicting views between the applicant’s and respondent’s medical advisers it would be a good administrative practice for the DfES to seek a further, and independent, medical opinion.  This applies where the conflict relates to prognosis as well as to diagnosis.  Thus, in my view, the DfES should have sought further independent medical advice at the time of making their original decision about Mr Daniels’ retirement.  However, I do not go so far as to categorise their failure to do so as maladministration.  I have borne in mind that their own view was set out to the GP and that there was a built-in appeal procedure.

21. In the circumstances I have come to the view that the failure to seek an earlier opinion should not be categorised as maladministration.  On that basis I can see no cause to expect the pension to be paid from an earlier date than has now been established or to award Mr Daniels any compensation.
DAVID LAVERICK

Pensions Ombudsman

10 April 2003
� R v Secretary of State for Education and Employment ex parte Preston
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