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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:   Mr M Abbott

Scheme
:   BICERI Limited Retirement Benefits Scheme

Respondent
:   Law Debenture Trust Corporation plc

MATTERS FOR DETERMINATION

1. Mr Abbott alleges that: 

1.1 The Respondent broke an undertaking not to charge fees for work carried out in the winding-up of the Scheme.  

1.2 The Scheme received a demutualisation windfall payment of £426,456 when Scottish Widows was taken over by Lloyds TSB.  Only £73,000 has been spent on benefits for members of the Scheme, the balance having been used for fees and expenses.

1.3 The Respondent unnecessarily instructed a firm of actuaries in addition to the Scheme actuary.  

2. Mr Abbott alleges that he has suffered injustice:

2.1 He is unable to specify any loss of benefits as a result of the conduct of the Respondents but suggests that his benefits were calculated without taking into account the demutualisation windfall payment.

2.2 He has suffered distress and inconvenience as a result of having been misled by the Respondents.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some might be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any dispute of fact or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. The Scheme is a final salary occupational pension scheme established by a Trust Deed dated 29 May 1963 by the British Internal Combustion Engine Research Institute Limited (Principal Employer).

5. Mr Abbott is a member of the Scheme.  His date of birth is 3 December 1950.  

6. On 17 June 1991, John Roger Hill and Phillip Rodney Sykes of BDO Binder Hamlyn were appointed Administrative Receivers (Receivers) to the Principal Employer.  By Deed of Appointment dated 29 January 1992 (Deed of Appointment), the Receivers appointed the Respondent as an independent trustee of the Scheme in terms of section 57C of the Social Security Pensions Act 1975 (1975 Act) (now section 25 of the Pensions Act 1995 (1995 Act)).

7. The other Trustees, who are identified in the Trustees’ Report and Accounts for the year ending 31 March 2001 (2001 Report and Accounts) as IAC Brown, PG Maclean and CH Thornycroft, remained in office until they resigned on 20 April 2001.  

8. In terms of Section 57D of the 1975 Act (now section 25(6) of the 1995 Act) the Respondent, as statutory independent trustee, is entitled to be paid reasonable fees and expenses from the Scheme in priority to all other claims falling to be met out of the Scheme’s resources.  This right is set out clearly in paragraph 2 of the Deed of Appointment.  

9. On 19 August 1991 the Respondent wrote to the Receivers and quoted a daily rate of £1,750 for work carried out in connection with the Scheme. Legal and other expenses would be charged separately. 

10. The 2001 Report and Accounts states that the latest actuarial valuation was carried out as at 1 July 1988.  An actuarial statement as at that date (Actuarial Statement) is appended to the 2001 Report and Accounts.  The Actuarial Statement states that as at the effective date the Scheme’s assets fully covered its liabilities.  

11. On the appointment of the Respondent there was a deficit of approximately 10%.  The assets of the Scheme consisted principally of a with-profits policy with Scottish Widows.  Pensions in payment had been secured by a number of Scottish Widows annuities.

12. The Respondent secured a payment from the Redundancy Fund in respect of contributions due and not paid by the Principal Employer.  

13. The winding-up of the Scheme did not commence immediately on the appointment of the Receivers.  The possibility that the company that had taken over the business of the Principal Employer might take over responsibility for the Scheme was explored but proved fruitless.  The Principal Employer served notice terminating its liability to contribute to the Scheme with effect from 25 April 1995.  The Respondent triggered the winding-up with effect from that date.  

14. In 1999, after taking actuarial and legal advice the guaranteed minimum pension (GMP) in respect of members whose pensions had not commenced as at 25 April 1995 were secured by reinstatement in the State Earnings Related Pension Scheme.  The deferred members, who included Mr Abbott, were advised of this decision in an announcement.  

15. Towards the end of 1999 Scottish Widows announced that it was about to be taken over by Lloyds TSB and that demutualisation windfall payments would be paid to holders of with-profits policies.  The Scheme stood to benefit from such a payment.  The Respondent therefore decided to defer the completion of the winding-up until the Scheme had received its payment.

16. While awaiting the windfall payment members were allowed to access a proportion of their benefits on account.  This amounted to 100% of any tax-free lump sum and 80% of non-GMP scale pension.  After receipt of the windfall payment the 20% balance of non-GMP scale benefits was paid to those members who had taken payments on account.  These benefits were secured using Scottish Widows policies after the Respondent had taken independent advice from Barnett Waddingham, a firm of actuaries.

17. In the submissions to me the Respondent explains the reason for instructing independent actuaries as follows:  Scottish Widows provide the Scheme actuary.  He is employed by Scottish Widows.  He is therefore not in a position to give independent advice on matters such as whether annuities should be bought out with Scottish Widows rather than another insurance company (such as Legal & General, from whom Barnett Waddingham obtained a quotation) and the basis of the allocation of the surplus.  The Respondent was “therefore justified in using Barnett Waddingham and…consider that their advice provided good value for money”.

18. The 2001 Report and Accounts state that £8,191 was spent on actuarial fees in that year.

19. The windfall payment amounted to £426,456.   The members were advised of this in an announcement.  This payment is also clearly identified in the 2001 Report and Accounts.  This sum was reinvested in the Scheme’s policy with Scottish Widows. 

20. The Respondent has explained in his submissions to me that £245,456 has been used to secure benefits for Scheme members.  £171,725 has been used to make good the deficit and allow for revaluation where applicable at a rate of 5% per annum.  £180,000 has been allowed for the cost of winding-up, including the Respondent’s fees and expenses.  

21. Mr Abbott alleges that the Respondent told him that there would be no charge for winding up the scheme as this appointment was being treated as a “charity case”.  The Respondent rejects this claim.

22. According to the Respondent, an executive in their Pensions Department spoke with Mr Abbott on 29 August 2000.  The executive explained that the Respondent had worked on the Scheme for nine years for nothing but might charge fees in the light of the demutualisation windfall payment.

23. Another executive in the Respondent’s Pensions Department accepts that he spoke to Mr Abbott by telephone on several occasions during 2000 and 2001 but did not use the expression “charity case”.

24. Note 4 to the Report and Accounts 2001 states: 

“CONTINGENT LIABILITY No fees have been charged to date of approval of these financial statements and the trustee has not determined whether or not fees will be charged in the future, nor the likely amount of such fees.  No provision has been made in these financial statements for any such trustee’s fees payable by the scheme.” 

25. Note 4 to the 2000 Accounts is in the same terms.  

26. The position of the Respondent is set out in a letter to Mr Abbott dated 4 January 2002.  

“We have not hitherto received payment of any fees from our work as trustee of the Scheme since our appointment in 1992.  If there had been no demutualisation payment, the Scheme would have faced a substantial deficit and it is possible that we would have waived some or all of the fees to which we were entitled.  At no stage, however, did we waive our fees or commit ourselves to doing so. Now that a demutualisation payment has been received and the Scheme is in a position to secure members’ benefits in full and, indeed, augment them, it is fair that we should be paid for the work that we have done.  We believe that the fees which we propose to charge are not inordinate, as you suggest, but reasonable and less than the full amount that we would be justified in charging.”  

27. The Respondent has indicated in submissions to me that the fees for the trusteeship will amount to £120,000 plus VAT.  The Respondent has spent 672 hours working on the Scheme up to the end of June 2002. 

28. In 2001, soon after his 50th birthday on 3 December 2000, Mr Abbott applied to the Respondent to take his benefits early.  The Respondent allowed the early retirement and Mr Abbott’s benefits were paid on an account basis.  The benefits were calculated on the basis of a pension of £1,423 at age 65 after allowing for revaluation at 5% per annum in relation to benefits earned after 1985.  The benefits were actuarially reduced by reason of early payment to £441 per annum.  Mr Abbott opted to take a tax-free lump sum of £4,601 and a reduced pension of £135 per annum.  His pension commenced on 1 February 2001.

29. In his submissions to me Mr Abbott states as follows: 

“… as I understand it I did receive my early pension money before any figure from Scottish Widows was known.  My pension was sorted out by Regal Partners who said that they could only deal with known figures and these did not include anything from a possible windfall payment.”  

30. The Respondent wrote to Regal Partners Financial Planning Ltd on 28 September 2000.  

“As you may be aware the Scheme investments are held with Scottish Widows and compensation has recently been paid following Scottish Widows’ demutualisation.  A valuation of members’ benefits including compensation is currently being undertaken by Scottish Widows.  Once this is completed a letter will be sent to each member giving details of the value of their benefits and the options available of taking a transfer or taking early retirement as applicable.”   

31. The Respondent made the following submission to me: 

“When the Complainant drew his benefits there was a prospect that there might be a further enhancement when the final benefits came to be calculated.  In the event, however, the basis of allocation did not result in any additional benefit for him.  This is because his age, and hence the long period of deferment from his leaving service to his 65th birthday in 2015 resulted in him already having received a significant enhancement to his scale benefits by virtue of revaluation at 5% per annum in relation to the part (earned after 1985) that qualifies for statutory revaluation.” 

CONCLUSIONS

32. I do not uphold the complaint that the Respondent undertook not to charge fees in respect of work carried out as statutory independent trustee.  The Respondent has a clear, statutory right to a reasonable fee from the Scheme.  It appears that Mr Abbott has attached a meaning to the conversations he had with the Respondent that the Respondent simply did not intend to convey.  The letter of 19 August 1991 (see paragraph 9 of this document) indicates that the Respondent expected to take a fee for the trusteeship.  This is also reflected in the notes to the Reports and Accounts.  The Receivers appointed the Respondent in the full knowledge of the Respondent’s fee rate and there is no evidence before me to suggest that the rate was above the going rate for such appointments at that time.

33. Mr Abbott alleges that only £73,000 from the demutualisation windfall was spent on members’ benefits.  I do not uphold this complaint.  Mr Abbott offers no explanation as to how he arrived at this figure.  The Respondent has given a full explanation as to how the windfall payment was used and I accept this.  The windfall is identified in the 2001 Report and Accounts.

34. I do not uphold the complaint that the Respondent unnecessarily instructed actuaries.  The Respondent, as a trustee of the Scheme is not only entitled to seek independent professional advice but is also under an obligation to do so in appropriate circumstances.  I accept that the reasons given by the Respondent for the appointment of independent actuaries are sound.

35. Mr Abbott has received his benefits in full and has suffered no financial loss.

36. In the papers submitted to me Mr Abbott has repeated that he did not understand certain technical aspects of his pension.  It may be that he genuinely misunderstood the announcements issued by the Respondent.  However, I do not criticise the Respondent for these communications and I do not attach any blame to the Respondent for any misunderstanding Mr Abbott may have had.  Accordingly I do not uphold the complaint as regards the allegation of distress and inconvenience.

DAVID LAVERICK

Pensions Ombudsman

1 September 2004
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