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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

APPLICANT
:   Mr P K Radcliffe

SCHEME
:   NHS Injury Benefits Scheme

EMPLOYER
:   Greater Manchester Ambulance Service NHS Trust (the “Trust”)

MATTERS FOR DETERMINATION

1. Mr Radcliffe says that the Trust:

1.1 obstructed the payment of Temporary Injury Allowance from the Scheme until 22 February 2001;

1.2 withheld information from the NHS Pensions Agency (the “Agency”), the Administrator of the Scheme, between 18 March 1998 and 24 June 1998 with regard to his application to the Scheme for Permanent Injury Benefit; and

1.3 attempted to pervert the course of his application for Permanent Injury Benefit by letters to the Agency dated 20 July 1999 and 23 December 1999.

2.
Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE RELEVANT REGULATIONS

3.
The National Health Service (Injury Benefits) Regulations 1995, (the “1995 Regulations”), state that:

“Persons to whom the regulations apply

3.(1) … [T]hese Regulations apply to any person who, while he –

(a) is in the paid employment of an employing authority…

(hereinafter referred to in this regulation as “his employment”), sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment… if – 

(a)
it is attributable to the duties of his employment; …

Scale of Benefits
5.(1)
Where a person, to whom regulation 3(1) applies is on leave of absence from any employment mentioned in that regulation with reduced emoluments by reason of the injury or disease, there shall be payable during the period of such leave an annual allowance of the amount, if any, which when added to the aggregate of-

(a) the emoluments payable to the person during his leave of absence, and 

(b) the value, expressed as an annual amount, of any of the pensions and benefits specified in paragraph (6),

will provide an income of 85 per cent of his average remuneration.”

BACKGROUND

4. There are three types of benefits provided by the Scheme: Temporary Injury Allowance, Permanent Injury Benefit and Death Benefit.  Mr Radcliffe’s complaint relates to the first two.  Temporary Injury Allowance may be payable to a person who satisfies certain conditions and who is on certified sick leave or reduced pay or no pay because of an illness or disease attributable to their employment.  Where entitlement to Permanent Injury Benefit is established, the amount payable is variable and will depend on the degree of permanent loss of earning ability and the length of the applicant’s NHS employment.

MATERIAL FACTS

5.
On 19 December 1996, Mr Radcliffe went on certified sick leave suffering from stress.  He received full sick pay from the Trust, until 19 June 1997, when his sick pay reduced to half pay.

1. The Trust’s normal practice is to issue a standard letter to all employees on long-term sick absence informing them that, if their manager had informed the Trust that their injury/disease/condition had satisfied the 1995 Regulations, they would be eligible for Temporary Injury Allowance.  Mr Radcliffe says that he did not receive such a letter and was first made aware of Temporary Injury Allowance by a letter from the Agency, dated 12 October 2001.

2. Mr Radcliffe was informed by the Trust, on 12 November 1997, that his period of sick leave on half pay would cease on 17 December 1997.

3. At a meeting with Mr Radcliffe on 16 December 1997, confirmed by a letter the next day, the Trust informed him that his employment was to be ended because of medical incapacity.  The Trust gave him twelve weeks’ notice and stated that he would receive full pay during that period, plus payment for any outstanding annual leave and banked leave.  In the event, his employment was terminated by the Trust with effect from 5 May 1998.  He completed an application form for ill-health early retirement from the NHS Pension Scheme at the meeting.  The Trust completed its part of the application form, answering the questions, “Is the present incapacity due to an injury or disease connected with the duties of NHS employment?” as “Yes”, and “are you paying a temporary injury allowance?” as “No”.

4. On 9 January 1998, Mr Radcliffe’s application for ill-health early retirement from the NHS Pension Scheme was accepted.

5. Mr Radcliffe completed an application form, on 23 February 1998, to claim Permanent Injury Benefit from the Scheme.  The Trust’s payroll administrator sent this form to the Agency, on 24 March 1998.  Although the application form required, in all cases, accident reports, reports by occupational health doctors and a job description, none of these accompanied the application form.

6. The Agency requested, on 11 May 1998, the Trust’s occupational health doctor’s medical records and incident reports relating to two assaults Mr Radcliffe had suffered in the course of his duties.  On 8 June 1998, the Trust stated that the medical notes were to be forwarded but no incident reports appear to have been completed.  The Trust’s Occupational Health Advisor sent the medical reports to the Agency, on 24 June 1998.

7. On 21 September 1998, the Agency asked Mr Radcliffe for more details about an operational review of the Trust’s activities that had taken place in 1996 and had resulted in his promotion to an Operational Supervisor, which he had claimed had precipitated his illness; and for further details about the assaults he had suffered during his employment.  Mr Radcliffe provided a full statement to the Agency, on 12 October 1998, which also included details about his management training and supervisory duties.

8. Nothing further was received by the Trust until 29 June 1999, when the Agency stated that:

“[The medical] advice is that on the evidence available there is ample indication that Mr Radcliffe’s work in the NHS has led to his current medical condition, and that he has entitlement under the regulations.

I accept that this case, along with others, is a contentious issue, especially as the Ambulance Service will be charged for any benefits which are paid.  Because of this system which has been put in place will take effect in that I am formally giving you notice that my preliminary decision in this case is that there is entitlement under the regulations.

I give this preliminary decision to you in order that you may place on record any further comments which you feel are appropriate to the case, if in fact you believe that Mr Radcliffe’s condition is not attributable to his NHS employment.”

9. The Trust questioned the Agency about the comments it was expected to make, as the Trust was unaware of the full grounds on which Mr Radcliffe’s application for Permanent Injury Benefit had been awarded.  On 16 July 1999, the Agency explained the reasons for the preliminary decision reached and said, in particular, that a re-organisation of the Trust and a resultant change of Mr Radcliffe’s duties, as an Operational Supervisor, had been the cause of his stress and incapacity.

10. I note here that the Agency was provided with a description of Mr Radcliffe’s role as an Operational Supervisor at some time during the period in which his applications for benefits from the Scheme or the NHS Pension Scheme were being considered by the Agency.

11. By a letter, dated 20 July 1999, the Trust stated that it believed the situation relevant to Mr Radcliffe’s position at the time of his leave of absence was nothing like that described by the Agency, and asked for sight of all of the appropriate information.

12. The Agency responded, on 6 December 1999, with a more detailed reply and, on 23 December 1999, the Trust stated that:

“I do not dispute that Mr Radcliffe is ill and cannot continue to work as an Operational Supervisor.  What I do dispute is the cause of his illness and your assertion that its onset can be linked to his appointment as an Operational Supervisor… 

It seems that you are unaware that Mr Radcliffe was appointed as a Leading Ambulanceman in 1983, a post similar in nearly all respects to that of an Operational Supervisor.  This was not a promotion.  …

Prior to 1996, Mr Radcliffe had received extensive training for and experience in his role of Leading Ambulance/Supervisor, and he himself stated in his application for the post of Operational Supervisor that he had a wide range of experience in operation management, and listed all of the training he had received.

I, therefore, cannot accept that Mr Radcliffe’s problems can be traced back to this.  It is also not correct to state “the work undertaken by Mr Radcliffe following his promotion was too much for him” as there had been no promotion.  Mr Radcliffe carried on doing the same work he had been doing for the previous 13 years.  The fact that his illness started about this time may be coincidental.”

13. On 31 January 2000, the Agency issued both Mr Radcliffe and the Trust with formal notification that his claim for Permanent Injury Benefit had been accepted.  In a covering letter to Mr Radcliffe, the Agency explained the reasons for the delay in the payment of his benefits, and stated that:

“As Injury Benefit is charged over to the employer, who have no right to appeal against the decisions made, here, at the Agency, we have a duty to ensure that they are kept fully aware of the situation and are given full opportunities to comment and place their views on record.”

14. Mr Radcliffe appealed to the Agency against the level of the Permanent Injury Benefit awarded.  This matter was not finalised by the Agency until 6 December 2001 and was the subject of a complaint against the Agency, which was satisfactorily resolved (see paragraph 24 below).

15. By a letter to Mr Radcliffe, dated 14 December 2001, the Agency stated he was entitled to be considered for Temporary Injury Allowance from when he went onto half-pay and, as the Trust calculated and paid that allowance, the Trust had been informed accordingly.

16. On 21 December 2001, the Agency confirmed to the Trust’s payroll administrator that, as Mr Radcliffe had an entitlement to Permanent Injury Benefit, Temporary Injury Allowance must be considered for his period of sick leave.  The Agency added “Entitlement to TIA is automatically acceptable once PIB has been granted.”

17. Mr Radcliffe wrote to the Trust, on 5 February 2002, and stated that he had assessed his Temporary Injury Allowance as £1,000, and claimed £158 for the late payment of that allowance plus incidental expenses of £200.  No reply was received from the Trust.

18. On 20 February 2002, the Trust’s payroll administrator informed Mr Radcliffe that his Temporary Injury Allowance for the period 19 June 1997 to 15 December 1997 had amounted to a total of £926.03 and payment of a net sum of £698.88 was to be credited to his bank account, on 22 February 2002.  No interest for late payment was included in the award.

19. A settlement was reached, on 14 February 2002, between Mr Radcliffe and the Agency with regard to the Agency’s handling of his application for Permanent Injury Benefit, which included interest for the late payment of the Permanent Injury Benefit. 

20. The Trust says that:

25.1
Mr Radcliffe reached a settlement with the Agency, which [it believed] had included interest and compensation for the delay in the payment of the Temporary Injury Allowance; and

25.2
the Trust denied that his claims under the Scheme had been dealt with in a deliberately obstructive manner. 

CONCLUSIONS

21. When Mr Radcliffe went on long-term sick leave, the Trust should have sent him a standard letter, in accordance with its own procedures, informing him about Temporary Injury Allowance.  Mr Radcliffe says that he did not receive such a letter.  I have no reason to doubt what Mr Radcliffe has said and the Trust has not sought to dispute this aspect.  The Trust’s failure in this regard was maladministration.

22. However, I do not see that Mr Radcliffe was caused any injustice by this maladministration, as the Trust was entitled to be satisfied that Mr Radcliffe’s condition was wholly or mainly attributable to the duties of his employment.  The Trust did not know for sure whether Mr Radcliffe’s sick leave absence was so attributable and, indeed, that decision was somewhat controversial, as stated in the Agency’s letter dated 29 June 1999; his application for Permanent Injury Benefit was not finally approved by the Agency until 31 January 2000.  I consider it improbable that the Trust would have been in a position to accept Mr Radcliffe’s entitlement to Temporary Injury Allowance whilst his entitlement to Permanent Injury Benefit remained unresolved.

23. However, Mr Radcliffe’s entitlement to Temporary Injury Allowance became automatic once entitlement to Permanent Injury Benefit had been established by the Agency.  When the Trust was notified by the Agency, on 31 January 2000, that Mr Radcliffe’s application had been accepted, the Trust ought then to have calculated and paid the Temporary Injury Allowance due to Mr Radcliffe.  But it was not until 22 February 2002, and only after the Agency had told the Trust that Mr Radcliffe was automatically eligible for Temporary Injury Allowance, that the payment was made.  The failure to pay Mr Radcliffe’s Temporary Injury Allowance when due was further maladministration by the Trust.

24. Mr Radcliffe suffered injustice in that the payment of his Temporary Injury Allowance was delayed by over two years and, undoubtedly, the late payment also caused him distress and inconvenience.  I uphold this part of the complaint.

25. The remainder of Mr Radcliffe’s complaint relates to the Trust’s involvement with his application to the Agency for Permanent Injury Benefit.

26. Mr Radcliffe says that the Trust withheld information from the Agency.  By this I take Mr Radcliffe to mean that no occupational health doctors’ reports or accident reports were sent by the Trust with his application to the Agency for Permanent Injury Benefit.  The Agency made the Trust aware of this omission on 11 May 1998.  The Trust replied, on 8 June 1998, and stated that no accident reports were available and that the Trust’s occupational health advisors were to forward the medical reports.  These were sent on 24 June 1998.  Whilst the Trust initially omitted to provide the information required, I do not see any evidence that it deliberately withheld the information.

27. Clearly, Mr Radcliffe takes exception to the contents of the Trust’s letters to the Agency dated 20 July 1999 and 23 December 1999.  However, the Trust was invited by the Agency to comment on the Agency’s preliminary decision that Mr Radcliffe’s illness was caused by the Trust’s operational review and his promotion to Operational Supervisor.  The Trust was entitled to express its own view, as Mr Radcliffe had on 12 October 1998 (see paragraph 12 above).  In any event, no injustice was sustained by Mr Radcliffe, as his application for Permanent Injury Benefit was accepted shortly afterwards by the Agency, on 31 January 2000.  I do not uphold the remaining parts of the complaint.

DIRECTIONS

28. I direct that, within 28 days of the date of this Determination, the Trust shall:

33.1 pay £150 to Mr Radcliffe, as compensation for its maladministration identified in paragraphs 26 and 28 above; and

33.2 pay simple interest, calculated on a daily basis for the time being quoted by the reference banks, on the sum of £926.03, for the late payment of his Temporary Injury Allowance, from 31 January 2000 to the actual date of payment.

CHARLIE GORDON

Deputy Pensions Ombudsman

13 June 2006
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