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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr GK Gibbs

Scheme
:
Local Government Pension Scheme (LGPS)

Employer/

Administrator
:
London Borough of Barking and Dagenham (LBBD)

THE COMPLAINT (dated 14 April 2002)

1. Mr Gibbs has complained of injustice as a consequence of maladministration on the part of LBBD as follows;

1.1. there was an unacceptable delay in providing the correct pension figures,

1.2. there were errors in the calculations,

1.3. they incorrectly treated him as married,

1.4. there was a delay in the Appointed Person (Local Referee) responding,

1.5. they incorrectly calculated tax and interest,

1.6. they did not interpret the Regulations correctly,

1.7. they did not properly respond to OPAS, and they failed to supply information in a clear manner.

MATERIAL FACTS

The Local Government Pension Scheme Regulations 1997 (as amended)

2. Regulation 26 provides,

“Redundancy etc.

(1) If –

(a) a member who is aged 50 or more retires from a local government employment; and

(b) his employing authority certify the reason for his retirement was his redundancy,

he is entitled to a pension and retirement grant.”

3. Regulation 27 provides,

“Ill-health

(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.”

4. Regulation 31(6) provides,

“If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body –

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age…”

5. Regulation 34(1) provides,

“Where (apart from this regulation) any member would be entitled to a pension or retirement grant under two or more regulations by reason of the same period of membership –

(a) he may elect under which provision he is to be paid those benefits…”

6. Regulation 82(2) provides,

“Interest under… regulation… 94 must be calculated at one per cent.  above base rate on a day to day basis from the due date to the date of payment and compounded with three-monthly rests.”

7. Regulation 94 provides,

“Interest on late payment of certain benefits.

(1) Where all or part of a pension or lump sum payment due under these Regulations… is not paid within the relevant period after the due date, the appropriate administering authority must pay interest on the unpaid amount to the person to whom it is payable – calculated from the due date as provided in regulation 82(2)

(1A) The relevant period –

(a) in the case of a pension is one year;

(b) …

(c) otherwise is one month.

(2) In the case of a pension the due date is the date on which it becomes payable.

(2A) In the case of a retirement grant, the due date is the date on which it is payable.”

8. Regulation 97 provides,

“First instance decisions

(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2) Any question whether a person is entitled to a benefit under the Scheme must be decided by the Scheme employer who last employed him.

(3) That decision must be made as soon as is reasonably practicable after the earlier of the date the employment ends…

(4) Where a person is or may be entitled to a benefit payable out of a pension fund, the administering authority maintaining that fund must decide its amount.

(5) That decision must be made as soon as is reasonably practicable after the event by virtue of which the entitlement arises or may arise.

(6) …

(7) …

(8) …

(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.”

9. Regulation 101 incorporates the requirements of the Occupational Pension Scheme (Internal Dispute Resolution Procedures) Regulations 1996 (see below).

The Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996

10. Regulation 5 provides,

“Notice of a decision

(1) Subject to paragraph (3), a decision on the matters raised by an applicant under regulation 4 shall be issued to the complainant and, where applicable, his representative by notice in writing within two months from the date on which the particulars specified in regulation 4(2) were received.

(2) …

(3) If, in any case, written notice of a decision under section 50(2)(a) of the Act is not issued within two months from the date on which particulars of the disagreement were received, an interim reply must immediately be sent to the complainant and, where applicable, his representative setting out the reasons for the delay and an expected date for issuing the decision.”

Background

11. Mr Gibbs’ employment with LBBD was terminated on the grounds of redundancy on 31 December 1999.  At the time he was on sick leave and had been since January 1999.  On 4 January 2000 LBBD wrote to Mr Gibbs asking him to sign a declaration that he had not received an offer of an appointment with another ‘employing authority’.  Mr Gibbs signed and returned the declaration on 6 January 2000 and queried why he had not received his redundancy payment, which he said he was entitled to from 31 December 1999.  LBBD acknowledged Mr Gibbs’ declaration and explained that they could not send it out before his employment had ceased because he was required to sign to say that he had not received an offer of employment on or prior to his last day of service.  They also explained that there had been a slight delay because their offices had been closed over the New Year period.  LBBD sent the sum of £34,293.68 to Mr Gibbs’ account on 10 January 2000.  They explained that they were required to deduct tax on the excess over £30,000.

12. On 29 February 2000 Mr Gibbs wrote to LBBD asking for his case to be reviewed under the ill health provisions.  He said that, having reviewed various medical advice, there was only a low probability that an operation would help and therefore he would not be having one.  LBBD wrote to Dr Jayatillake, Senior Clinical Medical Officer at the Occupational Health Department of Oldchurch Hospital, Essex, on 1 March 2000.  They explained that the LGPS Regulations provided for a member to receive a deferred pension early on the grounds of ill health.  Dr Jayatillake was asked,

“…For your information, in order for preserved benefits to be paid early, “yes” must be answered to ALL of the following questions:-

1) Is Mr Gibbs suffering from ill health?

2) Is the condition permanent?

3) Would this permanent condition have made him incapable of discharging efficiently the duties of Personnel Manager in the Development and Technical Services Department.

If this is the case, then it will be necessary to determine the date on which this permanent condition occurred.”

13. LBBD also notified Mr Gibbs on 1 March 2000 that his case had been referred to Dr Jayatillake.  On 15 May 2000 Dr Jayatillake replied and answered yes to the questions posed in LBBD’s letter of 1 March 2000.  He also said that the date on which the permanent condition occurred was January 1999.  On 22 May 2000 LBBD wrote to Dr Jayatillake explaining that Mr Gibbs had been made redundant on 31 December 1999 and asking whether the date should be January 2000.  On 23 May 2000 Dr Jayatillake confirmed that he meant January 1999.  LBBD wrote to him on 25 May asking him to give the actual day in January 1999.  Dr Jayatillake replied on 26 May 2000 confirming that the date of occurrence was 22 January 1999.

14. LBBD then wrote to Mr Gibbs on 31 May 2000 informing him that, from 1 January 2000, he had become entitled to a pension of £12,995.01 and a lump sum of £1,928.17.  They enclosed details of the calculation of Mr Gibbs’ benefits, which showed that they had deducted the gross redundancy payment from his retirement lump sum.

15. Mr Gibbs wrote to LBBD on 8 June 2000 querying why they had used service of 29 years and 18 days in calculating his benefits when his redundancy estimate had used 29 years and 74 days.  He also queried why the pensionable remuneration used in calculating his benefits differed from that used in his redundancy estimate.  Mr Gibbs also queried why his redundancy payment had been deducted from his retirement lump sum.  Mr Gibbs said that he considered this deduction to be wrong because it meant that he had lost his entitlement to redundancy, which he said was a statutory right and separate from his pension benefits.  He also said that LBBD had incorrectly deducted £2,816.80 in tax from his redundancy lump sum and that this, together with interest, was now due to him.  Mr Gibbs also enclosed a form confirming his marital status and bank account details.

16. LBBD wrote to Mr Gibbs on 8 June 2000 explaining that the redundancy payment had been calculated on his actual weekly earnings as at the date of leaving.  They explained that the pension benefits were based on his pensionable pay over his final year of service.  LBBD also explained that the difference in service was because Mr Gibbs had pre 1972 service.  Pre-72 service counted at 89% for married men.  They also confirmed that Mr Gibbs had received an enhancement of 6 years and 243 days because he was retired on the grounds of ill health.  LBBD also wrote to Mr Gibbs on 13 June 2000 saying that tax had been correctly deducted from his redundancy payment at the time and that he would need to write to the Inland Revenue to claim it back.  They provided an address for him to write to.  LBBD also explained that payment of Mr Gibbs pension would start on the last Thursday in June (the first pay day after the issue of the ill health certificate) and arrears would be backdated to 1 January 2000.  LBBD said that, under the Regulations, there was no requirement to pay interest on the pension unless there was a delay of one year after the due date.

17. LBBD also said that the advice they had received was that,

“Under LGPS Regulations there is no double entitlement to benefits.  Mr Gibbs could keep his redundancy pay and have his preserved benefits brought into payment early on ill health grounds (but there would be no ill health enhancement).  Alternatively he could have taken ill health retirement from 1st January 2000 in which case the ill health enhancement is due.  As this option was of the greater benefit to him financially this was put into payment.”

18. Under the Internal Dispute Resolution (IDR) procedure Mr Gibbs wrote to the Appointed Person on 3 July 2000.  He said he was challenging the decision to replace his redundancy lump sum with a retirement lump sum because he considered them to be two separate entitlements.  This letter was acknowledged on 7 July 2000.  However, on 21 July 2000 Mr Gibbs wrote to the Appointed Person again saying that he had not had an acknowledgement or a reply to his letter.  On 14 August 2000 Mr Gibbs wrote to LBBD saying that he had not heard from the Appointed Person and asking for the addresses of the Secretary of State and the Pensions Ombudsman.  LBBD provided these on 29 August 2000.  Mr Gibbs first referred his case to the Secretary of State on 9 October 2000.

19. On 5 November 2000 Mr Gibbs’ OPAS adviser wrote to LBBD.  In his letter he compared the benefits Mr Gibbs would be entitled to if he retired on the grounds of ill health with the redundancy payment, together with early payment of his deferred benefits.  The OPAS adviser concluded,

“…By taking the incapacity route, Mr Gibbs has lost…£26,960 in tax free cash but he has gained… £2,425 per annum in taxable pension which would increase in future in line with inflation.

In strict actuarial terms I agree that the incapacity route is better, but the degree of advantage is very slight.  Moreover, as Mr Gibbs obviously has health problems, the advantage of a higher immediate cash sum could be quite significant to him.

At the very least, I think that the two financial packages should have been put to him to enable him to make an informed choice.  He does not seem to have had that opportunity…”

20. LBBD replied on 16 November 2000.  They said that the argument was flawed because Mr Gibbs could not receive his deferred pension until he was aged 50 if he left on the grounds of redundancy.  The OPAS adviser queried this on 3 December 2000.  This letter was acknowledged on 5 December 2000.

21. On 27 December 2000 the Appointed Person wrote to Mr Gibbs saying that he had written to him in September 2000 following a previous letter of 9 August 2000.  The Appointed Person asked if Mr Gibbs still wanted his complaint considered and, if so, to complete the enclosed form giving authority for the Appointed Person to seek further information from LBBD.  According to Mr Gibbs, he did not receive the letter of 7 July 2000, because it was incorrectly addressed (to a differently numbered house in the road where he lives, nor those of 9 August 2000 or September 2000.

22. The OPAS adviser followed up his letter of 3 December 2000 on 4 February 2001.  LBBD acknowledged this letter and said they hoped to be able to reply shortly.  LBBD responded on 7 February 2001,

“…it does not seem to be disputed that Mr Gibbs could have retired either on incapacity grounds or on redundancy grounds (although obviously not on both).

However, this seems to be disputed in your letter… in which you appear to state that a third option should have been made available to Mr Gibbs.  This would be a redundancy payment for Mr Gibbs being terminated on the grounds of redundancy… PLUS immediate payment of preserved benefits… on the grounds of permanent ill-health…

As you may recall, Mr Gibbs’ last day of service with this authority was 31st December 1999 and the permanent ill-health already existed at that time.  Therefore, the reason for the termination of Mr Gibbs’ employment was now retirement on the grounds of permanent ill-health…”

23. The OPAS adviser wrote to LBBD on 18 February disagreeing with the assertion that the option to take immediate benefits and a redundancy payment was not available to Mr Gibbs.  He asked LBBD to provide definitive figures for this option.  The Appointed Person wrote to LBBD on 23 February 2001 asking for information about the calculation of Mr Gibbs’ benefits.  LBBD informed the Appointed Person that Mr Gibbs’ case had been referred to their legal department, who were seeking counsel’s opinion.  The Appointed Person wrote to LBBD on 3 March 2001,

“…You will, of course, be aware of the time limit prescribed by regulation 101(1) of the 1997 regulations within which the Appointed Person is expected to notify a complainant of his decision… Whilst I appreciate that it is now some eight months since Mr Gibbs first wrote to… as your Appointed Person… he has only recently responded to letters I have sent to him requesting a copy of the calculation of his retirement benefits… However, having now heard from him I am keen to ensure that there is no further delay…”

24. Mr Gibbs says that he did not receive any letters from the Appointed Person prior to that dated 27 December 2000, to which he responded on 2 January 2001.  LBBD sent a copy of the benefits calculation to the Appointed Person on 6 March 2001.  Mr Gibbs’ OPAS adviser followed up his letter on 6 May 2001.

25. The Appointed Person issued his decision on 1 June 2001.  The Appointed Person concluded that Mr Gibbs was entitled to ill health retirement benefits under the 1997 LGPS Regulations.  He said that the net redundancy payment should be considered a payment on account in respect of the retirement lump sum but that LBBD should reclaim the tax they had deducted.  The Appointed Person concluded that Mr Gibbs should also receive interest for late payment on the balance of his lump sum.  However, the Appointed Person incorrectly said that Mr Gibbs’ was married and that his lump sum had therefore correctly been reduced.

26. On 5 June 2001 LBBD wrote to Mr Gibbs’ OPAS adviser explaining that they had received external legal advice regarding Mr Gibbs’ benefits.  LBBD said that Regulation 34 (see paragraph 5) provided for a member to elect under which provision of the Regulations to receive benefits where entitlement arose under more than one regulation.  LBBD said that the effect of Regulation 34 was that Mr Gibbs had to elect either to receive benefits on the basis of redundancy or ill health.  They said that the reason for the termination of Mr Gibbs’ employment was redundancy but that, on the basis of the backdated medical certificate, they had offered to treat him as being dismissed on the grounds of ill health.  LBBD said they were prepared to allow Mr Gibbs to elect which option he wanted to receive benefits under.

27. On 5 June 2001 Mr Gibbs wrote to LBBD referring to the Appointed Person’s decision.  He said he required acknowledgement of his letter and full payment of the interest on the balance of his retirement lump sum by 21 June 2001.  Mr Gibbs also pointed out that he had never been married and said that he required his benefits to be recalculated and the arrears, with interest, to be paid by 21 June 2001.  He also said that he was concerned that the Pensions Section had ‘resorted to ignoring his letters’.  This letter was acknowledged on 7 June 2001.  On 11 June 2001 LBBD wrote to Mr Gibbs with their recalculation of his lump sum.  They calculated that the balance of lump sum taking into account the net redundancy payment was £4,691.34.  They noted that Mr Gibbs had already received £1,874.54 and that £2,816.80 was therefore due.  LBBD said that this amount, together with £239.05 interest, would be sent to Mr Gibbs in the near future.

28. Mr Gibbs’ OPAS adviser wrote to him on 12 June 2001 explaining that LBBD had agreed to offer the option of redundancy plus the immediate payment of deferred benefits on the grounds of ill health.  The OPAS adviser said that he could not advise Mr Gibbs which option to chose and asked him to let him know which option he preferred.

29. Mr Gibbs wrote to LBBD on 27 June 2001 to say that he had not had an answer to the points raised in his letter of 5 June 2001.  He acknowledged that he had received a payment on 15 June 2001 but asked for details of the rate and period of interest which had been applied.  LBBD responded on 3 July 2001 saying that they could not trace Mr Gibbs’ letter of 5 June 2001 but explaining that the interest had been calculated from 1 January 2000 at the rate of the bank base rate plus 1%, compounded at three monthly rests.

30. Mr Gibbs’ OPAS adviser wrote to him on 22 July 2001 asking if he had decided which option he preferred.  Mr Gibbs replied on 27 July asking his OPAS adviser to look at his calculations of the various options.  Mr Gibbs also wrote to the Chief Executive at LBBD asking if he had forwarded his letter of 5 June 2001 to the Pensions Section.  Mr Gibbs then wrote to LBBD on 8 August 2001 asking for a detailed explanation of the benefits payable, including interest, under the options available to him.

31. LBBD wrote to Mr Gibbs on 31 August 2001 saying that they had written to him on 11 June 2001 with the recalculation figures and on 3 July 2001 with details of the interest.  They said that they did not accept that they had resorted to ignoring Mr Gibbs’ letters but that the complexity of the case meant that it had taken a lengthy period of time to finalise.  LBBD said that they accepted that there had been an error regarding the reduction of Mr Gibbs’ service and that they had recalculated his benefits.  They said that an additional £197.32 was due, together with £20.89 interest, and that this would be paid in the following week.  On 3 September 2001 LBBD sent Mr Gibbs a revised notice of entitlement.  They also sent an acknowledgement of his letter of 8 August 2001.  On 4 September 2001 LBBD wrote to Mr Gibbs in response to his letter of 8 August 2001 setting out the position if he opted for redundancy and the immediate payment of his deferred benefits.

32. Mr Gibbs wrote to LBBD on 4 September 2001 asking why the was no mention of arrears of pension in their letter of 31 August 2001.  He also asked for an explanation of the delay in replying to his letter of 5 June 2001 and why there had been an error in his marital status.  LBBD responded on 11 September saying that arrears of £98.00, together with £12.10 interest and £1.09 pensions increase, were due and would be paid with Mr Gibbs’ September payment.  Mr Gibbs wrote to the Chief Executive of LBBD on 17 September 2001 asking for a response to the points raised in his letter of 4 September 2001.  LBBD responded on 24 September 2001 explaining that Mr Gibbs’ letter of 5 June 2001 had been passed to the Pensions Section by the Chief Executive but had not been received.  They acknowledged that an error had been made in recording Mr Gibbs’ marital status but pointed out that this had been rectified.

33. On 21 October 2001 Mr Gibbs wrote to his OPAS adviser saying that he had decided to remain with the ill health retirement option.

34. On 20 November 2001 Mr Gibbs again referred his case to the Secretary of State.  His letter was acknowledged on 27 November 2001 and he was asked to provide authorisation for the Secretary of State to obtain information from LBBD.  On 22 January 2001 Mr Gibbs was informed that the Secretary of State was unable to issue a decision by 22 January 2002 but that it should be issued by 22 March 2002.

35. The Secretary of State issued his decision on 20 March 2002.  He concluded,

“…the council subsequently determined that you (sic) employment ceased by reason of medical incapacity.  The questions whether and when to terminate your employment, and on what grounds are not pensions questions but employment ones.  The LGPS regulations are about entitlement to benefit once certain employment conditions are satisfied.  There are no provisions in the 1997 regulations giving options to members to choose whether to cease their employment on grounds of ill-health or redundancy…Regulation 27 provides for immediate payment of LGPS ill-health retirement benefits where two major criteria are established.  There is the medical criteria… That on its own, however, is not sufficient to qualify for benefits.  There is also the requirement that employment must cease on that account.  The reason why employment ceases is an employment matter.  The 1997 regulations do not them selves apply in these conditions and it is not a matter the Secretary of State can consider on appeal.  The Secretary of State notes that once the council had determined that you ceased employment due to ill-health your LGPS benefits were paid from the due date; 1 January 2000.  He notes that the council provided details of the amounts to be paid in their letter of 31 May 2000 and informed you when the payments would be made in their letter of 13 June 2000…

You also contend that the council have incorrectly interpreted the regulations… He notes that you did refer your disagreement to the Appointed Person and do not dispute that you are now in receipt of your correct LGPS benefits.  Accordingly even if this amounted to maladministration redress has been provided…”

CONCLUSIONS

36. Mr Gibbs was made redundant on 31 December 1999 and, at that time, he was entitled to a redundancy payment and deferred benefits under the 1997 Regulations.  He was also entitled to request early payment of his deferred benefits should he become permanently incapable of discharging efficiently the duties of his former employment because of ill-health or infirmity of mind or body.  In fact Mr Gibbs wrote to LBBD in February 2000 asking for his case to be ‘reviewed’ under the ill health provisions.  Mr Gibbs did not say whether he thought he was entitled to early retirement from active service or whether he was requesting early payment of his deferred benefits.  LBBD correctly, in my view, treated this as a request for the early payment of deferred benefits.  They referred Mr Gibbs’ case to Dr Jayatillake under Regulation 97 (9) (see paragraph 8).

37. Upon receipt of Dr Jayatillake’s opinion, however, LBBD determined that Mr Gibbs should have been retired on the grounds of ill health rather than been made redundant.  I see nothing wrong in this decision, which is in accordance with the medical advice LBBD had received.  I also consider that LBBD were correct in their assertion that Mr Gibbs could not both be retired on the grounds of ill health and be made redundant.  Once LBBD had determined that Mr Gibbs should retire on the grounds of ill health, his entitlement arises under Regulation 27 (see paragraph 3) not Regulation 26 (see paragraph 2).  Regulation 34 (see paragraph 5) did not apply because there was no dual entitlement.  Nor did Regulation 31(6) (see paragraph 4) apply because Mr Gibbs did not ‘become’ incapable of discharging his duties; he was already incapable of doing so.

38. It follows that I consider LBBD’s notification to Mr Gibbs dated 31 May 2000 to be correct with following exceptions.  I concur with the Appointed Person’s view that the net redundancy payment should have been deducted from Mr Gibbs’ retirement lump sum rather than the gross amount.  It was quite correct for LBBD to deduct tax at the time the payment was made because Mr Gibbs’ employment was being terminated on the grounds of redundancy.  However, when LBBD amended their decision to retirement on the grounds of ill health, they should then have treated the sum as a payment on account and deducted the amount actually paid to Mr Gibbs.  I note that LBBD have now paid the difference to Mr Gibbs, together with interest.  I agree that, in calculating the interest payable, LBBD should take into account the fact that Mr Gibbs had already received £1,874.54.

39. Thus, I find that there was no requirement for LBBD to offer Mr Gibbs a choice of options.

40. However, LBBD were incorrect in treating Mr Gibbs as married when the form he returned in June 2000 clearly showed that he was single.  I note that LBBD have acknowledged their error and have paid Mr Gibbs arrears of benefit with interest.

41. Mr Gibbs has complained about the delays in responding to letters from both himself and his OPAS adviser.  It would be unfair to ignore the fact that on the majority of occasions LBBD responded promptly to queries from Mr Gibbs and his adviser.  However, there were occasions when a response was not forthcoming within an acceptable timeframe.  I would not go as far as to say, as Mr Gibbs did, that LBBD resorted to ignoring either his or his adviser’s letters.  Whilst there are no specific regulations requiring response within a certain timeframe, as a matter of good administrative practice letters should be answered promptly.  However, I do not categorise the delays as being so unreasonable as to amount to maladministration on the part of LBBD.  Sending letters to the wrong address can be seen as maladministration.

42. Mr Gibbs’ complaint about the failure of the Appointed Person to respond is, however, a different matter.  The IDR Regulations set out the time limits for a stage one response from the Appointed Person and these are echoed in the 1997 LGPS Regulations themselves.  Having referred his complaint to the Appointed Person on 3 July 2000, Mr Gibbs was entitled to a decision by 2 September 2000 or an interim response if this was not possible.  If there was information outstanding which the Appointed Person required in order to come to a decision it behoved him to ensure that he obtained this within the time limits Whilst the Appointed Person for LBBD is not employed by them, they must nevertheless accept responsibility for the conduct of the IDR procedure.  There was clearly an unacceptable delay in providing Mr Gibbs with a stage one decision, which amounts to maladministration on the part of LBBD.

43. Since Mr Gibbs is in receipt of his correct benefits under the 1997 Regulations and has received arrears with interest in respect of the incorrect deductions from those benefits, he has not suffered any financial loss as a consequence of the maladministration I have identified.  Nevertheless, I consider Mr Gibbs to have suffered some inconvenience as a consequence of the delay in issuing a stage one decision.  For this reason and to this extent, I uphold this part of his complaint against LBBD.

DIRECTIONS

44. I direct that, within 28 days of the date hereof, LBBD shall pay Mr Gibbs the sum of £50 as suitable redress for his inconvenience.

DAVID LAVERICK

Pensions Ombudsman

19 June 2003
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