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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr Colin Jones

Scheme
:
Liverpool Victoria (1994) Staff Pension Scheme

Former Employer
:
Liverpool Victoria Friendly Society Limited

Trustees
:
Liverpool Victoria Pensions Trustees (No 1) Limited

MATTERS FOR DETERMINATION 

1. Mr Jones’ application concerns the calculation of his deferred pension from the Scheme.  Although Mr Jones accepts that his deferred benefits have been correctly calculated under the Scheme Rules, he says that the relevant Rules are not in accordance with statutory provisions regarding preserved benefits.  The Respondents do not agree.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Jones was born on 5 July 1951.  He was employed by the Frizzell Group of insurance companies (Frizzell).  Mr Jones had been a member of the Frizzell Group Pension and Life Assurance Scheme (the Frizzell Scheme) since 1971.  The Employer took over Frizzell on 5 June 1996.  The Frizzell Scheme was merged with the Scheme on 27 March 1997.

4. For the purposes of the Scheme, Mr Jones is a “Pre July 1990 Alpha Salary Grade Employee”.  His Normal Retirement Date (NRD) under the Scheme is his 60th birthday.  

5. Mr Jones was made redundant on 31 December 1999.  He had by then completed 29 years’ service.  As part of the terms relating to the termination of his employment, £26,334 was applied to augment his benefits under the Scheme.   

6. In September 1999 Mr Jones was considering early retirement and requested information about his deferred pension.  The Employer’s Pensions Manager wrote to Mr Jones on 27 September 1999 advising that Mr Jones’ deferred pension as at 31 October 1999 was £20,110 per annum.  The letter indicated the amounts payable at ages 50, 55 and 60 and included a breakdown of how the deferred pension had been calculated on the basis of an accrual rate of 1/60th.  

7. Mr Jones did not agree with the way in which his deferred pension had been calculated.  His concerns were considered under the Internal Dispute Resolution (IDR) procedure but the Respondents maintained that his benefits were correct.  Mr Jones remained dissatisfied and made an application to my office.

MR JONES’ CASE
8. In pursuing his case through the IDR procedure, Mr Jones had argued that the Scheme booklets had been unclear.  However, in his application to me Mr Jones has focused on the Scheme Rules.  Mr Jones says that as he has completed more than 20 years’ service he is entitled to a pension based on 2/3rds of his Final Pensionable Salary (FPS).  He refers to and relies upon Rule 6(B) of the 1994 version of the Scheme Rules which deals with Normal Retirement Pension (NRP) and provides:

“In the case of any Member who is a Pre July 1990 Alpha Grade Employee … the NRP shall be an amount equal to 1/30th of Final Pensionable Salary multiplied by Pensionable Service and in the case of a Pre July 1990 Alpha Grade Employee Pensionable Service Credit subject to a maximum of 2/3rds of [FPS], or any lesser amount necessary to comply with Sub-rule 32(A) (Inland Revenue limitations).”

9. Rule 9 deals with benefits on leaving the Scheme and applies to a member who leaves the Scheme before NRD without being entitled to an Early Retirement Pension.  Paragraph (A) of Rule 9 provides that the member will be entitled to a deferred pension payable from NRD.  Rule 9 goes on to deal with the amount of the deferred pension provides (Rule 9(A)(b)):

“in the case of a Member who is a Pre July 1990 Alpha Salary Grade Employee …. 1/30th of [FPS] multiplied by Pensionable Service and in the case of a Pre July 1990 Alpha Salary Grade Employee Pensionable Service Credit provided that if the [NRP] would have been restricted in accordance with Sub-rule 6(B) the amount shall be an amount calculated using the formula

N
NS x P

where

N is Pensionable Service

NS is the period which would have been Pensionable Service had the Member not left the Scheme until [NRD]

P is two thirds of [FPS] 

or any lesser amount necessary to comply with Sub-rule 32(A) (Inland Revenue limitations).”

That formula gives Mr Jones a pension of 29/60ths of his FPS and not a pension of 2/3rds of his FPS.

10. Mr Jones accepts that his deferred pension has been calculated correctly in accordance with Rule 9(A)(b).  However he says that this is inconsistent with sections 74 to 82 of the Pensions Schemes Act 1993 (the PSA).  Section 74(1) of the PSA provides:

“Subject to the provisions of this section, a scheme must provide for short service benefit to be computed on the same basis as long service benefit.”

11. Mr Jones claims that his (deferred) benefits are less favourable under rule 9(A)(b) than would have been the case had they been calculated under rule 6(B).  He says that that the Scheme Rules penalise members (such as Mr Jones) who complete 29 years’ service and then for whatever reason, leave service before NRD.  Mr Jones says that he became entitled to a 2/3rds pension as soon as he completed 20 years’ service and that right cannot be taken away from him by making him redundant and subjecting his deferred benefits to an entirely different method of calculation.  

12. Mr Jones considers that the Scheme Rules should be amended to comply with the PSA and to allow Pre July 1990 Alpha Salary Grade Employee members with more than 20 years’ service, a deferred pension at NPA calculated on the basis of 1/30th Final Pensionable Salary per year of service, subject to not exceeding two thirds of Final Pensionable Salary.  On that basis had Mr Jones left any time after accruing 20 years’ Pensionable Service in 1991 he would have been entitled to a 2/3rds pension at NPA.

13. Mr Jones further claimed that because he became entitled to the maximum two thirds pension in 1991 he gained no advantage from the payment of £26,334 into the Scheme to augment his benefits as he would already have reached the maximum benefits allowed under Inland Revenue limits.  He therefore claims that the £26,334 less tax should be paid to him.

THE EMPLOYER AND THE TRUSTEE’S RESPONSE

14. The Employer and the Trustee submitted a joint response.  They deny that the Scheme Rules are inconsistent with the provisions of the PSA.   

15. The Respondents said that on leaving service Mr Jones became entitled to a deferred pension.  His entitlement is set out in Appendix 3 to the 1998 Rules which, the Respondents said, reflected, in different words, the provision of the Rules 6(B) and 9(A)(b) of the earlier 1994 Rules.  Appendix 3, headed “Accrual Rates for Frizzell Members” provided, at paragraph (4):

“In the case of a Frizzell Member who is a Pre-July Alpha Salary Grade Employee or a Pre-July Numeric Salary Grade 1 Employee the Scale Pension shall accrue uniformly over the period of the Member’s Pensionable Employment at a rate necessary to provide a pension of two-thirds of the Member’s Final Pensionable Earnings at Normal Retirement Age, subject to a maximum accrual rate of one-thirtieth of Final Pensionable Earnings…..”  

16. The Respondents say that Rule 6(B) calculates the NRP as an amount equal to 1/30th of FPS multiplied by Pensionable Service subject to a maximum of 2/3rds Final Pensionable Service.  The Respondents accept that as Mr Jones had completed 29 years’ pensionable service he would have been entitled to a NRP of 2/3rds FPS on retirement from service at NPA.  

17. Rule 9(A)(b) calculates the deferred pension on leaving service as a proportion of the 2/3rds FPS equal to the member’s actual service divided by his or her potential service to NRD (ie N/NS x P) which produces a pension of 29/60ths of FPS.   

18. The Respondents say that a member’s long service benefit is defined in section 70(1) of the PSA.  In summary, it is the benefit payable at NPA which, in Mr Jones’ case, would be a pension of 2/3rds of Final Pensionable Salary.  The Respondents say that Rule 6(B) only describes the pension at NPA and does not address the calculation of the pension on leaving before NPA.  They argue that Rule 6(B) states the method of calculating the pension at NPA but does not specify an accrual rate and cannot be used to support the assertion that Mr Jones would have been entitled to a 2/3rds pension at any time from 1991 (when he completed 20 years’ service).  The Respondents say that to the extent that an inference may be drawn from Rule 6(B) regarding the position in the period before NPA, the clear implication is that the pension is earned over the whole period up to NPA.

19. The position before NPA is covered by Rule 9(A)(b) which gives the member a proportion of the long service benefit according to the period of potential membership actually completed (ie N/NS).  This shows the NPA pension being earned at a uniform rate over the period of membership which approach is consistent with the principle of uniform accrual of benefits which underlines the preservation principles and with common sense.  The Respondents say that it would make no sense to provide a benefit where the maximum entitlement is reached half way through the member’s period of potential membership, with no further accrual after that time.  The preservation principles do not require this but require that an early leaver receives an equitable proportion of the NPA pension, which is what Mr Jones has received.

20. The Respondents referred to Appendix 3 of the 1988 Scheme Rules which, the Respondents said, reflected, in different words, the provisions of Rules 6(B) and 9(A)(b) of the 1994 Rules.  Paragraph (4) of Appendix 3 provides:

“In the case of a Frizzell Member who is a Pre July 1990 Alpha Salary Grade Employee …. The Scale Pension shall accrue uniformly over the period of the Member’s Pensionable Employment at a rate necessary to provide a pension of two thirds of the Member’s Final Pensionable Earnings at Normal Retirement Age, subject to a maximum accrual rate of one-thirtieth of Final Pensionable Earnings.  In the case of a Pre July 1990 Alpha Grade Employee it will be supplemented by the Pensionable Service Credit.” 

21. The Respondents said Mr Jones’ deferred pension had been calculated correctly and as Inland Revenue limits had not been reached, the lump sum payment of £26,334 could be used to augment Mr Jones’s deferred benefits.  

FURTHER COMMENTS FROM MR JONES

22. In reply, Mr Jones said that he had not previously seen Appendix 3.  He did not agree that it reflected the provisions of rules 6(B) and 9(A)(b) of the Scheme rules but said that it introduced a radically different method of accrual to that set out in the Scheme rules.    He suggested that it amounted to a breach of section 67 of the Pensions Act 1995 and that his accrued rights had been adversely affected.

23. Mr Jones said that if he had retired at NPA with 40 years’ pensionable service his pension would be calculated on an accrual rate of 1/30th, giving a pension of 40/30ths which would be reduced to 20/30ths in line with Inland Revenue limits.  The same reduction would be made if he had joined the Scheme at age 40 and retired with 20 years’ service but had retained benefits in other pension schemes.  

24. Mr Jones also referred to section 74(6) of the PSA which referred to uniform accrual and states:

“So far as any short service benefit is not required to be computed in accordance with subsection (1), it must be computed on the basis of uniform accrual, so that at the time when pensionable service is terminated, it bears the same proportion to long service benefit as the period of that service bears to the period from the beginning of that service to the time when the member would attain normal pension age or such lower age as may be prescribed.”

25. Mr Jones says that subsection (1) of section 74 takes precedence and that produces a pension of 29/30ths so uniform accrual is not relevant.   He said that it did not make sense that a member could join at age 40, work for 20 years and retire on a pension of 2/3rds FPS yet he had joined the Scheme at age 19 and was an active member for 29 years but is only entitled to a pension of 29/60ths of his FPS.   

26. Mr Jones also referred to the case of Universities Superannuation Scheme v Simpson and others [2004] EWHC Ch 935.  Members of that scheme had differing contractual retirement ages (ie the age at which a member was entitled, under the terms of his or her employment, to retire on a pension).  Some members had contractual retirement ages below age 65.  The Scheme’s approach was to treat all deferred members as having a normal pension age of 65.

27. Mr Jones maintains that Rule 6(B) provides for a 1/30ths accrual rate.  He says that Rule 6(B) requires 3 separate calculations to be carried out: first, the pension (based on FPS and pensionable service) using an accrual rate of 1/30ths; two-thirds FPS; the maximum Inland Revenue permitted pension. The member will then receive the lowest of the 3 calculations.  Mr Jones says that it is not possible to infer from Rule 6(B) a different or notional accrual rate for members whose pensionable service exceeds 20 years.  He says that Rule 6(B) plainly states an accrual rate of 1/30th and all members, whether the length of their pensionable service is 5 or 30 years, must be treated the same. Mr Jones maintains that Rule 9(B)(b) does not use the same basis of calculation.  It applies an accrual rate of 1/30th where that calculation would not exceed two thirds of FPS or Inland Revenue limits and imposes a uniform accrual rate instead.  Mr Jones says this means that Rule 9(A)(b) does not calculate short service benefit on the same basis as long service benefit (Rule 6(B)).  

28. Mr Jones says that it is inequitable that he could have served 29 years to NRD and received a pension of two-thirds his FPS but because he was made redundant after 29 years’ service and before NRD his pension is reduced to 29/60ths of his final pensionable salary.  He argues that he has earned a pension of two thirds final pensionable salary which pension cannot later be taken away from him.   

FURTHER COMMENTS FROM RESPONDENTS
29. Although the Respondents did not agree that paragraph (4) of Appendix 3 introduced a different method of accrual, the Respondents said that, rather than enter into further debate, they were happy for Mr Jones’ application to be decided on the basis of the 1994 Rules (although the Respondents reserved their position on the point should I find against them).  

30. The Respondents pointed out that the limit on a pension of 2/3rds FPS was a Scheme limit, not an Inland Revenue limit which was calculated in a different way from the Scheme limit.  

31. The Respondents say it is common ground that under Rule 6(B) Mr Jones’ long service benefit or his pension at NPA would be 2/3rds of his FPS.  Given that the maximum pension at NPA is 2/3rds of FPS, if a member works for more than 20 years, it is impossible for his accrual rate to be 1/30th.  This is reinforced by the method of calculating the early retirement pension set out in Rule 7(A) and the deferred pension set out in Rule 9(A)(b).  In Mr Jones’ case, his long service benefit would have been 2/3rds of his FPS, giving him an accrual rate of just under 1/60th.  His short service benefit or deferred pension has been calculated in exactly the same way.  

32. The Respondents do not agree that Rules 6(B) and 9(A)(b) are inconsistent.  They maintain that long service benefit should be calculated on a straight line basis.  It follows that, in accordance with the preservation requirements, long service benefit is also to be calculated on a straight line basis.  The illogical consequences of Mr Jones’ arguments are either that a member with more than 20 years’ service who retires at NPA only accrues pension for the first 20 years of his membership, or that he continues to accrue pension throughout his membership but then has his pension dramatically reduced at the time of retirement, neither of which arguments makes sense.  

CONCLUSIONS 

33. Mr Jones’ entitlement is in principle governed by the 1998 Rules which were the Rules in force at the time his service terminated.  Appendix 3(4) clearly provides for a uniform accrual rate over the period of service and subject to a maximum accrual rate of 1/30th of FPS. 

34. However, Mr Jones has suggested that the 1998 Rules infringe section 67 of the Pensions Act 1995.  That argument depends on a view that his benefits were higher under the 1994 Rules and thus that his benefits have been adversely affected by the later change in the Rules. My starting point in considering this argument has been to examine whether his position would indeed have been different under the 1994 Rules.  

35. Under section 74(1) of the PSA, a scheme must usually provide for short service benefit to be computed on the same basis as long service benefit.  Section 74 provides that in some circumstances short service benefits are instead computed on the basis of ‘uniform accrual’.  The principle of uniform accrual is that benefits accrue evenly over the period of pensionable service, thereby creating a notional accrual rate.  Uniform accrual must apply where the long service benefit formula is not related to the length of pensionable service or the number or amount of contributions paid (section 74(4)) or if the long service benefit accrues at a higher rate or otherwise more favourably if the member’s pensionable service is of some specified minimum length or if he remains in pensionable service up to a specified minimum age (section 74(3)).  Neither subsection (3) or (4) applies here so there is no statutory requirement for Mr Jones’ short service benefit to be calculated on the basis of uniform accrual.  That does not however mean that a uniform accrual rate cannot apply.  The relevant provision in Mr Jones’ case is section 74(1) which means that his short service benefit must be calculated on the same basis as long service benefit.   If long service benefit accrues uniformly, then the same will apply to short service benefit.   

36. The Respondents do not dispute that.  They maintain that Rules 6(B) and 9(A)(b) are not inconsistent and that Mr Jones’ deferred pension under Rule 9(A)(b) has been calculated on the same basis as his NRP would have been, had he remained in service until NRA.  Essentially the Respondents say that both long term and short term service benefits accrue uniformly subject to a maximum accrual rate of 1/30th of FPS  over the period of the member’s pensionable service so as to provide a pension of 2/3rds FPS at NRA.  

37. Mr Jones does not accept that Rule 6(B) provides for or permits a uniform accrual rate.  He contends that Rule 6(B) requires a year on year accrual rate of 1/30th of FPS per year of pensionable service.  I do not agree that Rule 6(B) can be so construed.  I agree with the Respondents that Rule 6(B) states how the NRP is to be calculated and does not specify an accrual rate whether uniform or otherwise.  However, even if Rule 6(B) was construed so as to specify a 1/30th rate of accrual, this would still not settle the point about whether that rate of accrual was uniform or over the whole period of the member’s pensionable service.   

38. If Mr Jones had remained in service until NRD he would have completed 41 years’ service.  His NRP would have been 2/3rds of his FPS and therefore his actual accrual rate would have been just under 1/60th.  His short service benefit or deferred pension has been calculated in the same way.  Mr Jones had completed 29 years’ service out of a maximum of 40 years so his deferred pension was calculated as 29/40 of 2/3 FPS, ie 29/60 of FPS.

39. I do not agree with Mr Jones that once a member has achieved 20 years’ service he becomes entitled to a pension of two-thirds FPS even if his service terminates before NRD.  The consequences are illogical in that a member, aside from any benefit resulting from salary increases, would derive no benefit from continued Scheme membership once 20 years’ service had been attained.  In any event, Mr Jones’ argument rests on his assertion that Rule 6(B) expressly provides for a year on year accrual rate of 1/30th.  As set out above, I do not agree that is the case.   

40. I do not think that the 1994 Rules are inconsistent with a uniform accrual rate.  Appendix 3(4) of the 1998 Rules clarified the position.  I do not find any breach of section 67 of the Pensions Act 1995.  Nor do I  agree with Mr Jones that the method of calculation of his deferred benefit is in breach of section 74(1) of the PSA.  

41. I have considered the case referred to by Mr Jones.  That case concerned the Universities Superannuation Scheme’s practice of treating all deferred members as having a normal pension age of 65, regardless of whether the member concerned might have been entitled, under the terms of his or her contract of employment, to retire on a pension at any age below 65.  I do not see that case assists Mr Jones.  

42. I do not uphold Mr Jones’ application.

DAVID LAVERICK

Pensions Ombudsman

8 February 2005
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