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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs S.A.  Stevenson

Scheme
:
Police Pension Scheme (the Scheme)

Manager
:
Home Office Police Personnel Unit (Home Office)

Employer
:
West Midlands Police (West Midlands)

Regulations
:
Police Pension Scheme Regulations 1987 (as amended) (the Regulations)

MATTERS FOR DETERMINATION

1. Mrs Stevenson is aggrieved that West Midlands and the Home Office have failed to comply with her wish to bring her pension into payment from the effective date of her divorce order; instead the pension is payable from her retirement age of 60.  She alleges she received written confirmation that her pension payments would start from September 2001 but that this confirmation was subsequently withdrawn.  

2. She says she has experienced stress and financial loss caused by the reduced amount of income since her divorce, compared with her expectation of what she would receive.  

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME

4. The detailed provisions of the scheme are contained in the Regulations.

5. Those Regulations define the benefits to be paid to members of the scheme.  Those benefits are not dependent on the maintenance or performance of a pension fund.  The pension contributions deducted from serving Police Officers' salaries are paid each financial year into the general reserves of the Police Authority.  Benefits (ie pensions) are paid by the Police Authority

6. The making, amendment and interpretation of the regulations is the responsibility of the Home Secretary.  The Home Office issues advice and technical guidance to Police Authorities on scheme changes in the form of Home Office Circulars.  

7. Implementation of the provisions of the Scheme, notifying employees of their rights and options under the scheme and changes to the scheme (as notified to them by the Home Office) is the responsibility of employers.  

8. Home Office Circular 37/2001 issued in September 2001 contained detailed provisions and actuarial tables for use by employers in giving effect to a Pension Sharing Order.  The Regulations have not yet been amended to embody the (over-riding) provisions of Welfare Reform and Pensions Act 1999 (WRPA99).  These amendments are expected in the near future.

Statutory Background

9. Changes to the law on Pensions and Divorce are contained in the (WRPA99).  The changes provide a legal framework whereby, on divorce, the pension benefits of one or both partners can be shared between them.  
10. Section 37 of WRPA99 inserts new provisions into the Pensions Schemes Act 1993 including;



CHAPTER 1

PENSION CREDIT BENEFIT UNDER OCCUPATIONAL PENSION SCHEMES

101A.-(1) This chapter applies to any occupational pension scheme whose resources are derived in whole or in part from-

(a) payments to which subsection (2) applies made or to be made by one or more employers of earners to whom the scheme applies, or

(b) such other payments by the earner, his employer, or both as may be prescribed for different categories of scheme.

(2) This subsection also applies to payments-

(a) under an actual or contingent legal obligation, or

(b) since the exercise of a power conferred, or the discharge of a duty imposed on a minister of the Crown, government department or any other person, being a power or duty which extends to the disbursement or allocation of public money.

Interpretation
101B.  In this Chapter- 

"scheme" means an occupational pension scheme to which this chapter applies;

"pension credit benefit", in relation to a scheme, means the benefit payable under the scheme to or in respect of a person by virtue of rights attributable (directly or indirectly) to a pension credit;

"normal benefit age", in relation to a scheme, means the earliest age at which a person who has pension credit rights under the scheme is entitled to receive a pension by virtue of those rights (disregarding any scheme rule making special provision as to early payment of pension on grounds of ill-health or otherwise)

Basic Principle
101(c) Normal benefit under a scheme as to service credit   as to pension  must be between 60 and 65.

credit benefit

(2) A scheme must not provide for payment of a pension credit in the form of a lump sum at any time before normal benefit age, except in circumstances as may be prescribed........." 

11. Under the Act when a pension sharing order is made;

· The pension scheme member will have regular sums deducted from his pay or pension payments in order to provide a pension for the "non-pension spouse".  The deductions are known as "Pension Debits" 

· The non-pension spouse will have these sums credited to provide him or her with a retirement pension .  The sums are known as "pension credits" In the case of the Scheme the sums are used to set up a pension record in the "pension credit member’s''' own right.

· Retirement benefits are payable to the non pension spouse at scheme retirement age and may not be paid before.  In the case of the Scheme, the retirement age chosen is age 60.   

MATERIAL FACTS 

12. George Stevenson was a member of the Police Pension Scheme for 31 years until his retirement on 16 July 1995.  He started to draw his pension from the Scheme from that date.  He went on to further pensionable employment as a civilian employee under the Local Government Pension Scheme (LGPS)

13. Following the break up of their marriage, Mrs Stevenson commenced divorce proceedings in December 2000.  Mrs Stevenson states that, in May 2000, her husband agreed to make immediate maintenance payments, and at that time he also agreed that after the conclusion of divorce proceedings maintenance payments should be made to her direct from his pension

14. On 17 August 2000 George Stevenson wrote a note to his wife which read:

"I shall undertake to have the Police Pension fund pay the maintenance payment directly to my wife (Shirley Stevenson) The pension is paid for weekly (13 payments per year) The amount paid therefore will be £440 per pension day."

Onto the letter he had attached a "post it" note on which he had written;

"Shirley.  I hope this should cover it.  Finance say they have not done it before but see no problem if they have a copy of the court order"

15. On 22 June 2000, Mrs Stevenson wrote to OPAS in order to clarify the position in relation to pensions and divorce.  At that time, the WRPA99 had been enacted by Parliament but it did not come into force until 1 December 2000.  OPAS replied giving a broad outline of the changes.  They did not mention that any benefits covered by a pensions sharing order would be payable from retirement age under the new provisions.  

16. She also wrote to the Home Office who confirmed, on (10 August 2000) that new provisions on pension sharing would be applicable to divorce proceedings which began after 1 December 2000.  Neither the letter nor the enclosed fact sheet mentioned specifically that benefits could not be taken prior to retirement age.  

17. In May 2001 the Home Office wrote to Mrs Stevenson to apologise for the delay in issuing a Circular to Police Authorities advising on how the Scheme should implement WRPA99.  They clarified that when that was done "the police will then be in a position to respond to your solicitor" 

18. Mrs Stevenson's solicitor drew up a Consent Order [relating to the divorce as a whole], submitted it to West Midlands [as required under the rules relating to pensions sharing] West Midlands raised no objections and the order was sealed by the Court on 27 June 2001.

19. Paragraph D related to pensions and contained the following;

"AND UPON the Petitioner and Respondent agreeing that it is their intention that there should be a pension sharing order made so as to provide the Petitioner with an income of £5720 per annum payable every four weeks to be index-linked in accordance with Rules of the West Midlands Police Pension Scheme to continue throughout the duration of the Petitioners' life.

The order went on to describe the nature of the agreement as to pension provision (in par.  2 of the order) as follows;

"There is to be provision by way of pension sharing in favour of the Petitioner in accordance with the annex to this Order."


20. The Annex to the Order contained a direction as to the provision of pension sharing.  It specified the percentage of the pension to be transferred as 46.5% and prescribed that the costs of the sharing order should be borne by the transferor.  It contained details of the scheme.  No reference was made to the age of 60 as being the date when benefits would be brought into payment under the order.  

21. On 14 August 2001 West Midlands wrote to Mrs Stevenson saying;

"I am in receipt of your pension sharing order from your solicitors Irwin Mitchell.  This order will be implemented with effect from 17 September 2001.

In order that I can make the payments direct to your bank account please complete and return the enclosed method of payment form."

22. On 14 September 2001 they wrote to Irwin Mitchell saying;

".....The Home Office has today published information concerning Pension Sharing and Divorce and its application in regard to the Police Pension Scheme.  appropriate regulations are to follow.

This information shows that payment due under Pension Sharing to ex-spouses of Police officers will commence from the ex-spouses Sixtieth Birthday.  They also state that in no circumstances will any payment be made before that date.

I shall be contacting you shortly regarding the financial value of her entitlement."

SUBMISSIONS AND DISPUTES

23. Mrs Stevenson's main contention is that she wants and had expected that the benefits would be payable from the first payment date after the divorce became final; i.e.17 September 2001.  West Midland point out that the relevant legislation does not allow for such action.

24. Mrs Stevenson has also said that she believes that legislation stating that a pension sharing order could only provide a pension to her from the age of 60 was not available to her solicitors or the court at the time the new rules were made.  Mrs Stevenson’s solicitors have not made any comments on her complaint.

25. Mrs Stevenson argues that the Pension Fund would not be "out of pocket" by making the payments earlier.  West Midland point out that there is no Pension Fund [as described above] and no individual allocation of money relating to Mr Stevenson's share.  Therefore, they say that her argument rests on an incorrect assumption.

26. Mrs Stevenson argues that had Mr Stevenson died whilst in service or on pension prior to the divorce she would have been entitled to receive immediate payment of a [widow's] pension.  The Home Office point to the proposed Regulations amending the Scheme rules which provide a different package of benefits on death of the member to that of divorcing couples.  

27. Mrs Stevenson complains that the "decision is unfair and unworkable" She argues that the Home Office "cannot give a value to her entitlement" She points out that her husband’s pension has been reduced to give effect to the pension sharing order with immediate effect.  He has therefore already depleted his income in order to provide the pension and is consequently is now less able to provide additional maintenance to her.  The Home Office and West Midlands argue that the legislation does not confer any discretion on how the benefits are taken.  

28. Mrs Stevenson argues that she has suffered as a result of delay in making the regulations.  Both respondents argue that the order was brought into effect at the appropriate time and Mrs Stevenson has not, therefore, suffered from any undue delay.  West Midlands point out that the time limits required by the Order [four months] were met.   

CONCLUSIONS

29. At the early stages of the issue there was a misconception held by both Mrs Stevenson and her husband, George as to the very nature of pension sharing.  They believed that pension sharing allowed for an arrangement between divorcing couples whereby the spouse in receipt of a pension could set aside a sum of money from his regular pension payments in order to make regular immediate payments to his ex-wife.  This is I think clear from the note written by George Stevenson and from the way Mrs Stevenson has expressed her complaint. 

30. The purpose of pension sharing is to provide a pension for an ex-spouse as from a notional retirement date ie age 60.  There are no provisions in WRPA99 which allow payment under a pension sharing order prior to retirement age.  Thus the pension sharing order is a different arrangement than paying her maintenance before the age of 60.  Whether such maintenance is payable is a matter for the Court or agreement between the parties.  If there is such an obligation then, subject to any order of the Court, the party responsible for paying the maintenance can make up his own mind from what source of income or capital the money is to be paid.  

31. I am satisfied that the Consent Order was properly processed according to the law.  Further, I can find no evidence of maladministration in the administration of the matter by either respondent.  I am unable therefore to direct that payment be made prior to age 60.

32. The relevant annex to the Order contained a figure for the financial settlement on divorce of £5720.  This would have been arrived at by multiplying the original figure of £110 provided by George Stevenson as "maintenance" under the regulations by 52 to give an annual figure.  My belief is, therefore, that the Order was concluded by all parties on the mistaken belief that this figure could be paid following the issue of the Court Order as a monthly payment.  

33. West Midland also began in that mistaken belief in sending out the bank details form to Mrs Stevenson on 14 August 2001 after the Court Order had been finalised.  This seems to be that they believed the Order could be implemented in the manner which Mrs Stevenson wished.  

34. That error on West Midland’s part was corrected within the month and I have seen no evidence that Mrs Stevenson acted to her detriment as a result of that error.

35. The Respondents were not the source of misunderstanding by Mrs Stevenson which had occurred before their involvement and at a time when she was being legally advised.

36. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

30 April 2004
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