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PENSION SCHEMES ACT 1993, PART 

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:  Mr D N Horn

Scheme
:  Aeromedicare Retirement Benefits Scheme

Managing Trustees
:  Mr K J & Mrs B T Nicpon

MATTERS FOR DETERMINATION 

1. Mr Horn says that the Managing Trustees failed to proceed with an offer of £750,000 received for the sale of the property asset of the Scheme (the “Property”), which excluded the associated land (the “Associated Land”), and instead transferred part of the Property to a new scheme of the Managing Trustees (the “Second Scheme”), and sold the remainder, including the Associated Land, to the employer of the Second Scheme (the “Second Employer”), of which the Managing Trustees are both directors, for a total of £650,000.  He says that the Associated Land had a potential development value of £5 million with an amenity value of at least £50,000, and that the Managing Trustees actions have, therefore, resulted in a loss of at least £150,000 to the Scheme, of which he is now the sole remaining member.   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Mr Horn’s allegations amount to an allegation of a knowing breach of trust on the part of the Managing Trustees.  If that allegation is found to have substance, a likely consequence would be a requirement for the Managing Trustees to be directed to make restitution to the Scheme.  I therefore determined to hold an Oral Hearing.  In the event the Managing Trustees did not attend that Oral Hearing.  They requested its postponement but for reasons which I did not find convincing.  I supplied them with a note (appended to this determination) of the submissions made at that hearing.  No further submissions were received from the Managing Trustees following the Oral Hearing. 

RULES OF THE SCHEME

4. Rule 11.of the Scheme, under the heading of “Discontinuance of Contributions”, states that:

“11.2  In the event of the Principal Employer going into liquidation, whether voluntary or compulsory, or on the business of the Principal Employer ceasing to be carried on …

(i) the trust fund shall be dissolved;

(ii) the trusts of the presents shall determine absolutely;

(iii) the provisions of Rules 11.4 and 11.5 shall apply.”

and 

“11.5
If the Managing Trustees so determine … on the occurrence of any one of the events described in Rules 11.2 … a valuation shall be made of all of the present and prospective liabilities and assets of the trust fund and, it the Scheme is being fully determined, the following procedures shall apply in respect of the assets of the trust fund other than any policies effected by the Managing Trustees …

Subject to the following paragraphs there shall be provided out of the assets available (in this order of priority):

(i) all fees, costs, charges or expenses of, or incidental to, the administration and management and winding-up of the Scheme which cannot be recovered from any Employer;

(ii) N/A

(iii) Deferred annuities equal to the amount of the benefits to be granted in accordance with Rule 11.4 in respect of the remaining members; …

Provided, … prior to the date of determination of the trusts as referred to in this Rule, have invested the assets of the trust fund or any part thereof in policies with an Authorised Assurer, the Managing Trustees shall retain such policies or any of them and make use of them as they may think fit and make arrangements as they may think fit in connection with such policies or any part of them for, or onwards, or in connection with securing or providing the benefits hereinbefore directed to be purchased.”

5. Rule 12.11 of the Scheme, under the heading of “General Provisions Relating to Trustees”, states that:

“No Trustee shall be liable for the consequences of any mistake or forgetfulness whether of law or fact of the Trustees acting on any professional advice or for any breach of duty of trust whatsoever whether by way of commission or of omission unless it is proved to have been made, given, done or omitted in conscious bad faith of the Trustee sought to be made liable.”

6. Rule 6 of Part Two – Appendix – Small Self-Administered Pension Schemes, of the Scheme, states that:

“The Managing Trustees in that capacity shall not directly or indirectly purchase, sell or lease any investment or asset from or to a member of the Scheme or a person (other than an Employer or a company associated with an Employer) connected with a member.”

MATERIAL FACTS

7. The Scheme, a Small Self-Administered Scheme (SSAS), established by Wessex Air Services Limited by a Definitive Trust Deed dated 30 March 1992, was originally named the Wessex Air Services Limited Directors Retirement Benefits Scheme.  Mr Horn and Mr Nicpon were both the members and the managing trustees of the Scheme (the “First Managing Trustees”).  Suntrust Limited was the Special Trustee (the “Pensioneer Trustee”).  Mr Horn and Mr Nicpon were the directors and the shareholders of Wessex Air Services Limited.

8. By Supplemental Deeds dated 20 January 1994 and 26 July 1994, respectively, Aeromedicare Limited became the Principal Employer of the Scheme and Wessex Air Services Limited Directors Retirement Benefits Scheme’s name was changed to the Scheme.  Mr Horn and Mr Nicpon were the shareholders of Aeromedicare Limited and remained the First Managing Trustees of the Scheme.

9. The main asset of the Scheme was the Property, which was inclusive of the Associated Land.  This was purchased with the aid of a mortgage from the National Westminster Bank Plc (the “Bank”) and let to Aeromedicare Limited.  Mr Horn says that the Property was bought from a bankrupt developer in late 1993 for £285,000.  The Property as a whole was made up of two Grade II Listed Buildings, the Mill House and the Corn Mill House, and land of about 9 acres, of which some 6 acres formed the Associated Land.  The Mill House was classified as a residential dwelling and the Corn Mill House had commercial office use.  Mr Horn says that the former owner had converted the Corn Mill House for office use but had never used it as such and, thus, it did not attract business rates.  The whole of the Property is shown in the relevant Council Rating List as a residential dwelling.

10. Other transactions made by the Scheme led to ongoing exchanges with H M Revenue and Customs (H M Revenue).  Mr Horn says that the outcome of those discussions was the trigger for requiring the sale of the Property in order to pay for leakage from the Scheme. 

11. The business of Aeromedicare Limited dwindled.  By the end of 1998 the Property had become vacant and rent due to the Scheme went unpaid, as did the mortgage repayments   The Bank made a demand against the Scheme for the first charge held on the Property.  The amount due as at 31 December 1998 was £311,698.

12. The First Managing Trustees decided on 9 September 1999 to sell the Property.  A valuation, dated 27 September 1999, that took into account the condition of the Property and shrinkage cracks following settlement of the buildings, and the willingness of the owner to sell an adjacent plot (the “Marsh House Plot”) with various planning permissions for another dwelling to be built on the plot, suggested a marketing/guide price of £695,000 for the freehold interest.  The valuation indicated that the Property could be expected to achieve a price well in excess of £695,000.  Mr Horn says that the indicated price was to attract competitive prospective buyers.  The marketing brochure produced at this time stated that the buildings were set in 5 acres of grounds.  

13. The Marsh House Plot referred to in the valuation above was an asset that had been owned by Wessex Air (Holdings) Limited (the holding company of Wessex Air Services Limited) and had been sold in December 1998 for net proceeds of £109,191. The sale had been subject to a condition that if planning permission were not obtained on the plot after all reasonable efforts had been made, some additional land would be transferred to the purchaser.  A letter dated 29 September 2000 from solicitors acting for the purchaser stated that the required planning permission had not been obtained.

14. Mr Horn resigned as a director of Aeromedicare Limited in December 1999.

15. An offer for the Property of £750,000 was received from potential purchasers (the “Potential Purchasers”) in March 2000.  Mr Horn says that the offer was for the Mill House and the Corn Mill House and about 4 acres of the land comprising of the formal gardens associated with the buildings, lawn between the buildings and a paddock of about one acre.  Mr Horn has provided a plan of the Property that details the land included in the offer.  The effect of the sale would have been to leave the Scheme with approximately 6 acres of land, which Mr Horn says has a “hope value” of development.  He also regards the land as having a significant “amenity value” which he estimates as £50,000.  

16. By a fax to the estate agent handling the sale of the Property dated 10 March 2000, Mr Horn accepted the Potential Purchasers’ offer on behalf of the First Managing Trustees, subject to certain conditions, which included a requirement for a quick completion.  Mr Horn faxed Mr Nicpon with a copy of the acceptance and asked if he would instruct solicitors, Manches & Co (Manches), to act on the First Managing Trustees’ behalf in connection with the sale of the Property. Mr Horn’s letter to Mr Nicpon had said that the proceeds of sale would automatically be used to cover the cost of sale and mortgage and current account debt of the Scheme to the Bank.

17. Later on the same day, 10 March 2000, Turners, solicitors, faxed the following letter to Manches:

“We act for Dr Krzysztof Nicpon and understand that you are instructed by the Aeromedicare RBS of which our client and Dr David Horn are trustees.  We confirm that our client is prepared to instruct you to act on the sale price of £750,000 on the following terms only:-

1. The sale is of the Mill House, Corn Mill House and 4 acres only to be agreed by reference to a plan to be prepared by you for our approval.

2. The pension fund will retain the land the boundary of which remains to be agreed as above.

3. The net proceeds of sale after settlement of agreed pension fund liabilities to be held by the pension fund.

4. Upon completion of the sale the pension fund including the land will be divided equally into two halves and held for the benefits of the resulting funds following the split of the RBS pursuant to the appropriate mechanism.

5. In consideration for our client giving his consent as a trustee, Dr David Horn will agree to meet one half of the sum claimed and due to National Westminster Bank plc under a personal guarantee give by Dr David Horn and our client for the debts of Aeromedicare Limited to National Westminster Bank plc.  Our client will agree to pay the one half also.”

18. Mr Horn wrote to Turners on 13 March 2000 objecting to the final condition detailed in Turners’ letter above and warning of the dangers of delaying the sale of the Property.  The reference to the amount owing by way of a personal guarantee was not to an amount owed by the Scheme but related to separate credit arranged for the benefit of Aeromedicare Limited.

19. The estate agent dealing with the sale of the Property confirmed on 17 March 2000 that the First Managing Trustees’ instructions to accept the offer of £750,000, subject to contract but not survey, received from the Potential Purchasers, had been carried out.  A copy of the Memorandum of Sale was provided.

20. By a letter to Mr Horn dated 27 March 2000, Mr Nicpon stated that Aeromedicare Limited was giving Mr Horn four weeks notice of his dismissal as a First Managing Trustee of the Scheme.  Two days later Turners wrote to Manches informing the latter not to enter into any communications on behalf of the Scheme in relation to the sale of the Property and asked for Manches’ complete file of papers to be sent to Turners, adding that any delay was likely to have a detrimental effect on the anticipated sale of the Property.

21. The Potential Purchasers wrote to Mr Horn on 20 April 2000 warning that unless there was some sign of movement, their offer for the Property would have to be withdrawn.  Mr Horn sent a copy of the letter to the Pensioneer Trustee and stated in his covering letter that:

“The [Bank] has been reluctant to exercise its power of sale, even having passed by a month the date by which they said it would do so. … Mr Nicpon’s actions to block the sale should in my view be seen as an attempt to retain a bargaining chip in his personal negotiations with them.  However, it is not fit and proper that he should obstruct pension scheme business for the purpose of sorting out his personal indebtedness.  (You will recall his initial effort was simply to withhold his consent unless I contributed to his debts).”

22. By a Deed of Appointment dated 1 May 2000, Aeromedicare Limited dismissed Mr Horn as one of the First Managing Trustees and appointed Mrs Nicpon in his place as one of the Managing Trustees of the Scheme.

23. Turners wrote to Mr Horn on 17 May 2000, heading the letter, “Aeromedicare RBS”, and stated that the Bank was prepared to accept £100,000 in full and final settlement of the personal guarantees provided by Mr Horn and Mr Nicpon for the debts due from Aeromedicare Limited, and formally demanded the sum of £50,000 due from Mr Horn.

24. Between May and June, a new sale structure for selling the Property was developed.  Essentially the Managing Trustees’ intention was to split the Property into the Corn Mill House and the Mill House with the Associated Land effectively being transferred to the Second Scheme as a part of Mr Nicpon’s transfer of benefits from the Scheme, and the latter being sold to the Second Employer.  This entailed paying off the debt on the Property to the Bank and injecting cash into the Scheme.  These plans were developed with the knowledge of the Pensioneer Trustee and H M Revenue.

25. By an Open Memorandum to Mr Horn and Mr Nicpon, with copies to Turners, the solicitors for the Potential Purchasers and the estate agent for the Property, dated 28 June 2000, the Potential Purchasers stated that:

“1.
[Mr Nicpon] says that he wants to sell us The Mill House but cannot do so because [Mr Horn’s] solicitors will not release the deeds.

2. [Mr Horn] says that, were it in his control, he would sell us the Mill House.

3. We still want to buy the Mill House.”

26. A valuation, at the behest of the Managing Trustees dated 20 November 2000, valued the Corn Mill House at £155,000 and the Mill House with the formal gardens and the Associated Land at £495,000 (assumed as a total of some 9 acres), a total of £650,000.  Under the heading of “Condition” the report stated that:

“There is evidence of historic movement throughout the property with some of the floors and door heads being out of true.  Externally tie bars have in part been used and we understand from Mr Nicpon that the property has in part been underpinned.  Cracking and further movement has occurred to one of the internal load bearing walls which runs the full height of the building and this we believe is due to settlement.”

27. A further valuation, dated 24 January 2001, was carried out on the instructions of the proposed provider of the mortgage for the Second Employer.  This valuation was for the Corn Mill House and the Mill House sited on about 0.3 acres of land.  The valuation was on the basis that the Property would be let to the Second Scheme on a 15-year lease at an initial rent of £55,000 per annum.  The valuation stated that the Property was likely to command a market rental of £38,000 and so would be significantly “over rented” on the terms being proposed for rental to the new owner.   Subject to the lease the Property was valued at £600,000.  With vacant possession the value was assessed at £650,000.  The valuers noted that apart from the planning permissions given in 1990 to allow the conversion of part of Mill House into self-contained office accommodation, there was a history of other applications for planning permission being refused. 

28. The Property, including the Associated Land, was sold on 17 May 2001 for a total of £650,000.  The Bank’s first charge on the Property was settled for £388,552.72 (the comparable figure on 19 June 2000 had been £356,898.23) and Mr Nicpon effected a transfer of his benefits from the Scheme of £205,000 (later reduced to £202,000) as a “in specie” transfer to the Second Scheme, detailing the assets transferred as being part of the Property and 50,000 shares of Wessex Air (Holdings) Limited, the value of which was stated to be negligible.  The Land Registry shows that the Property was sold for £650,000 and the Proprietorship Register shows that the Second Employer and the trustees (the Managing Trustees) of the Second Scheme became the Proprietors of the Property on 28 June 2001.  The Pensioneer Trustee had confirmed that as an associated company of the Aeromedicare Limited, the Second Employer was able to transact with the Scheme.

29. The Valuation Balance Sheet in the Actuarial Report for the Scheme Year ended 30 March 2001 shows a balance of assets of £436,388.  The Net Assets Statement of the audited accounts for the Scheme Year ended 30 March 2001 shows the assets of the Scheme as £384,343 but this was stated in the accounts to have excluded the value of £22,609 for two investment policies for Mr Horn and Mr Nicpon.  Some corrections to the audited accounts for the Scheme Year ended 30 March 2001 have since been identified by the Pensioneer Trustee, but no further accounts for the Scheme have been provided for the investigation.

30. Companies House records show that Aeromedicare Limited was dissolved on 23 December 2003.  

31. Mr Horn commenced steps to have the level of his undisputed benefits in the Scheme transferred to another suitable pension arrangement.  This has not happened and the Scheme still remains to be wound-up.

32. Mr Horn submitted that:

32.1
the Managing Trustees failed to continue with the sale of the Property to the Potential Purchasers despite a clear offer of £750,000, which excluded the Associated Land with the Property;

32.2
he believed that the Associated Land had development potential worth of about £5 million and was otherwise worth some £50,000;

32.3
the Potential Purchasers persisted with their offer until July 2000;

32.4
the Managing Trustees obstructed the sale and simultaneously embarked on their own plans to purchase the whole of the Property for a targeted price of  £650,000 and, thus, crystallised a loss to the Scheme of at least £150,000;

32.5
the valuations obtained in 2000/01 did not provide the real value of the Property to the Scheme; and

32.6
the Managing Trustees effectively enriched themselves at the expense of the Scheme, of which he is now the sole member.

33. The Managing Trustees submitted that:

33.1
no offer for the Property proceeded to contract stage;

33.2
the values of the Property in 2000/01 were based on two independent valuations;

33.3
they are unaware of the Associated Land having any substantial development value;

33.4
the Property lies in designated Countryside and Local Gap, and has had 43 applications by previous owners spanning some 15 years all turned down;

33.5
the selling costs to the Scheme of the Property were limited to the conveyance fees only;

33.6
Mr Nicpon settled a tax liability of £50,000 for the Scheme and raised a further £150,000 in order to save the Scheme’s tax approval status;

33.7
£75,000 has been advanced to the Scheme by Mr Nicpon as a loan to cover Mr Horn’s indebtedness; and

33.8
the Pensioneer Trustee approved the disposal of the Property.

34. I have questioned Mr Horn, in particular, about the Associated Land.  Mr Horn said that:

34.1
the estate agent’s valuation of £750,000 for the Property had not included the Associated Land and that the Potential Purchaser’s accepted offer for the Property was for about 4 acres of land;

34.2
the holding back of the Associated Land was a shared understanding with Mr Nicpon as, he says, is supported by Turner’s letter to Mr Horn dated 10 March 2000;

34.3
he agreed there had been some 40 rejections of planning applications on the Property but at least 2 had been granted, the Corn Mill House for office use and a renovation of the Mill House;

34.4
he believed that the Associated Land had an amenity value of some £50,000;

34.5
local development had nearly reached the Property and the Managing Trustees ought to have reserved, by covenant, a share of the potential development value of the Associated Land;

34.6
it was known that the Associated Land had a development value and that was why the Property had been bought in the first place; and

34.7
he was not putting any evidence forward in the hearing to suggest what the ‘hope’ value of the Associated Land might be.

35. Mr Horn drew attention to apparent discrepancies in the audited accounts for the Scheme Year ended 30 March 2001 and the fact that the Scheme had received payments of £123,120.98 on 30 November 2000 and £48,534.51 on 24 May 2001, a total of £171655.49.  Mr Horn asserted that, as Mr Nicpon has taken an in specie transfer value of £202,000, this had apparently left his share of the fund short of some £30,344.51.  Mr Horn also referred to an extract from an account for the Scheme as at May 2001, which he had obtained from the Scheme’s accountants, that shows the redemption charge for the Bank’s first charge on the Property had been increased to an amount of £399,465.

36. Mr Horn handed me a submission of the redress he sought from the Managing Trustees in which he effectively stated that the Property transaction should be reversed, without cost to himself, notionally as of June 2002 and subject to a maximum borrowing of the current lenders, or that his share of the Scheme should be fully restored, with interest. 

37. I informed Mr Horn that he may, if he wishes, provide evidence as to the ‘hope’ value of the Associated Land.

38.  Mr Horn has stated the following about the ‘hope’ value of the Associated Land:

· The customary way in which such potential is handled commercially in the development industry is by taking out an option.

· For this type of long tailed asset, this would typically be from between 10 and 30 years.

· The length is determined by the likelihood of planning being granted over the period, and the tax write off period afforded.

· The “strike price” is at current nominal value with outline building permission.

· The amount paid would be typically one tenth of that value.

· In this case of 6 acres at £1M per acre strike price, the option value is £600,000 for the total interest.

For the purposes of this exercise Mr Horn quantifies his loss … as:

· Half of £600K in compensation of the lost “hope” value plus

· Half of the “amenity” value of £50K never paid in their acquisition.

CONCLUSIONS

39. Mr Horn accepted, on behalf of the First Managing Trustees, an offer on 10 March 2000 of £750,000 from the Potential Purchasers for the Property that comprised of the Mill House, the Corn Mill House and some 4 acres of land.   However, by Turners’ letter of 10 March 2000, Mr Nicpon refused to provide his consent for the sale unless Mr Horn agreed to meet a share of the personal guarantees given to the Bank against the debts of Aeromedicare Limited.  That condition referred to a matter, unrelated to the Scheme, and the attempt to introduce it was maladministration and an improper action by a trustee.

40. Even though the Potential Purchasers confirmed as late as 28 June 2000 that they were still willing to buy the Property, the Managing Trustees clearly disregarded that offer in preference to making their own plans to sell the both Property and the Associated Land to the Second Employer and the Second Scheme.  The Managing Trustees have given me no reason why the Potential Purchasers might not have completed their acquisition of the Property and their suggestion merely that, “No offers for the Property proceeded to contract stage”, is an inadequate explanation for their failure to pursue the offer that had already been accepted.  This was maladministration by the Managing Trustees.

41. The consequence of the Managing Trustees actions was the loss of £100,000 on the accepted sale price of the Property, additional interest accruing on the Bank’s first charge on the whole of the Property, maintenance charges and other ancillary expenses such as Council Taxes and rates.  The actions of the Managing Trustees have, thus, caused a loss to the funds of the Scheme.

42. I note too that when the Property and the Associated Land were sold, the second valuation (for the proposed mortgagee dated 24 January 2001) a market value of £650,000 was indicated if the buildings were to be sold with vacant possession, “with demand from property investors expected to be good”.  The Managing Trustees had an obligation to deal prudently with the Scheme’s assets and I find it difficult to see how this can be said to have been done by selling the Property to an associated company for that price, and yet with six acres of additional land.  I cannot avoid the conclusion that the Managing Trustees inappropriately manipulated the sale of the Property and the Associated Land for the benefit of themselves and their company to the detriment of Mr Horn, as the other member of the Scheme. 

43. The Managing Trustees acted in conscious bad faith by preferring the interests of the Second Employer and, thus, their own personal interests, to those of the Scheme.  Consequently, the Managing Trustees cannot avail themselves of the protection offered by Rule 12.11 of the Scheme.

44. I have noted Mr Horn’s submissions about the hope value but the fact remains that there has been no professional valuation of the land, to support his contention.  He has claimed an amenity value of the Associated Land of £50,000 and has also provided submissions for the potential development value of the Associated Land.  I have given an opportunity for the Managing Trustees to comment on Mr Horn’s alleged value but no comment has been received.  Similarly they have not commented on the directions I propose to make below although they have been given an opportunity so to do. 

45. For the purposes of the directions, I have assumed that the date of the Potential Purchasers’ completion date of the Property would have been 19 June 2000. 

DIRECTIONS 

46. The Managing Trustees shall at their own expense, pay to the Scheme:

46.1 £50,000, being one half of the loss caused to the Scheme by the failure to have pursued the Potential Purchaser’s offer of £750,000 for the Property;

46.2 a sum equal to the amount of the Bank's additional charges and interest that accumulated on its first charge on the whole of the Property between 18 June 2000 and 17 May 2001 [i.e. £388,552.72 - £356,898.23 = £31,654.49 or £399,465 (see paragraph 35 above) - £356,898.23 = £42,566.77, whichever is the greater]; and

46.3 £25,000 being one half of the alleged amenity value of the Associated Land. 

47. In addition to the sums in paragraph 46 above, simple interest, calculated on a daily basis for time being quoted by the reference banks, shall be added from 19 June 2000 to the date of actual payment.

48. The Managing Trustees shall also pay in addition to sums detailed in paragraphs 46 and 47 above, all expenses incurred by the Scheme after 19 June 2000, except for the cost of the audited accounts for the year ended 30 March 2001. 

49. After making the payments as above, the Managing Trustees shall immediately commence with the winding-up of the Scheme and pay one half of any winding-up costs.

DAVID LAVERICK

Pensions Ombudsman

18 January 2006
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