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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

Applicant:
Mrs T M Wood

Scheme:
The Teachers’ Pension Scheme (the Scheme)

Respondent:
The Bedford Charity (the Charity)

MATTERS FOR DETERMINATION

1. Mrs Wood alleges that the Charity:  

1.1. Has denied her membership of the Scheme in breach of the Scheme rules; and

1.2. Has failed to respond to her enquiries in connection with membership of the Scheme within a reasonable time.  

2. Mrs Wood claims that she has suffered injustice:  

2.1. She has suffered financial loss through not being a member of the Scheme;  

2.2. She has incurred costs on phone calls and correspondence as well as £500 on legal fees; and 

2.3. She has suffered distress and inconvenience by the manner in which the Respondent has dealt with her application for membership.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some might be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any dispute of fact or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.

4. In the course of my investigation I invited the Applicant to join Teachers’ Pensions in her complaint but she declined to do so.

THE SCHEME

5. The Scheme is governed by the Teachers’ Pensions Regulations 1997 (SI 1997/3001) (the 1997 Regulations).  The School is an “accepted school” under Regulation B3. By virtue of regulation B1(1) a teacher in full-time employment is automatically a member of the scheme, but may opt out. Part-time teachers who are otherwise eligible to join must elect to join. 

6. The main effect of the Teachers’ Superannuation (Amendment) Regulations 1995 (the 1995 Regulations) was to render pensionable (if the employee so elects) all part-time employment in all the capacities described in Schedule 2 to the Principal Regulations (the Teachers’ Superannuation (Consolidation) Regulations 1998) on the same terms as full-time employment. The Regulations came into force on 1 September 1995 but had retrospective effect to May 1995. The fact that a teacher is on a short-term or rolling contract does not affect eligibility. 

7. The Scheme is administered by an agency called Teachers’ Pensions. Teachers' Pensions sent a summary of the 1995 Regulations to Scheme employers on 1 September 1995. That summary did not refer specifically to employees paid by capitation fees. The Trust is an associated employer of the Scheme. In March 1998, Teachers’ Pensions published “A Guide to the Teachers’ Pension Scheme”. A note on page 3 stated:

“Employment cannot be treated as pensionable if it is:

(a) paid by capitation fee…”

8. From 2000, the Charity also operated a stakeholder pension arrangement but declined to make contributions in respect of visiting music teachers.

MATERIAL FACTS

9. The Applicant worked for the Charity from 1985 until 4 July 2003, when she retired.  The Charity, formerly known as the Harpur Trust, operates a number of independent schools in Bedford.  The Applicant worked part-time at one of those schools, Bedford High School (the School).  She worked in the Dance Department where her duties included accompanying at classes, examinations and concerts, as well as writing original compositions and arrangements.  She also worked as an instrumental music teacher.  

10. A document issued by the School in June 1985 entitled “Guidelines for Instrumental Staff” (the Guidelines) states at paragraph 6: “Payment is made on the basis of 30 lessons per year for each pupil.  Staff are employees of the Harpur Trust (Schedule E – PAYE…)” A new edition of the Guidelines was issued in September 1996. This stated at paragraph 5:

“Staff appointed after January 1996 have self-employed status (Schedule D); they are responsible for their own tax arrangements. Staff appointed before that date have the choice of Schedules D or E. In the case of illness Statutory Sick Pay is payable to those staff on Schedule E by application to the local Contributions Agency. SSP is not paid by the school.”

11. In 1994, and again in 1995, the Applicant applied in writing to the Charity to join the Scheme.  She received no reply to her letters.  This prompted her to visit the Charity’s offices in person.  She says that, in the course of that visit, she was led to believe that she would be allowed to join the Scheme.  In her submissions the Applicant has said: “I was told that ‘something would be put in place in due course’.”  

12. Subsequent to this visit, the Applicant contacted Teachers’ Pensions and made an election to join the Scheme. Teachers’ Pensions wrote to the Applicant on 8 November 1995 in the following terms:

“ELECTION FOR PART-TIME SERVICE TO BE TREATED AS PENSIONABLE  

With reference to the above I note that you state that you presently contribute to a Personal Pension Plan.  It is not permissible under current Inland Revenue rules to contribute to two pension schemes in respect of the same period of employment. 

If you wish us to continue with your election please let me have written confirmation of the date of cessation of your personal pension plan, you will need to confirm this with your pension provider.” 

13. I have not seen any reply from the Applicant to that letter. However, the Applicant wrote again to the Charity in February 1996 and received the following reply shortly afterwards:

“Music Teachers Fees- Superannuation

Further to your letter of 5 February 1996 I can confirm that the Trust is currently seeking clarification of the position regarding this matter and you will be advised of the definitive position as soon as it is determined.  

I would apologise for the delay since your earlier letter and hope to contact you again shortly.”  

14. On 7 August 1999, the Charity’s Chief Accountant wrote to the Charity’s solicitor that “without a permanent fixed salary [the Applicant] is not eligible for an employer contribution to the new stakeholder scheme operated by the Trust. The Applicant referred the matter to the Occupational Pensions Advisory Service (now the Pensions Advisory Service [TPAS]) in about August 2001.  

15. The Charity wrote to TPAS on 23 November 2001, in the following terms:

“It is agreed that Bedford High School is an associated member of the Teachers’ Pension Scheme and that, following instructions from the Inland Revenue in 1999, all of the Trust’s peripatetic music teachers have been paid through the payroll on a PAYE basis.  The Trust has, however, consistently applied the approach that the peripatetic music teachers are paid by capitation fee, i.e. on an individual music lesson basis.  Therefore, under the wording of the Teachers’ Pensions Guide to the Teachers’ Pensions Scheme, “employment cannot be treated as pensionable if it is paid by capitation fee (see page 3 of enclosed booklet).”  

16. On 2 January 2002, Teachers’ Pensions wrote to TPAS: 

“The regulations [The Teachers’ Superannuation (Amendment) Regulations 1995 (SI/1995/2004) (the 1995 Regulations) which amended the Teachers’ Superannuation (Consolidation) Regulations 1988 (SI/1988/1652)] have therefore provided since 1 May 1995 that part-time teachers, however they are paid, whether as a proportion of a full-time rate, hourly paid or by capitation fee, may elect to join the scheme… I am afraid that the March 1998 edition of the Guide to the scheme was misleading when it said that employment cannot be treated as pensionable if it is paid by capitation fee.  The correct position is that it can be and the reference to capitation fee has since been removed.  If there is any difference between the legislation governing the scheme and the information in the Guide, the legislation must apply.” 

TPAS duly passed this information on to the Charity in a letter dated 7 January 2002.

17. On 9 June 2003, the Charity wrote to visiting music teachers that, following changes in the law, they would be offered new contracts from 1 September 2003 and that they would be able to apply for membership of the Scheme.

18. The Charity has made the following submissions to me in response to the Applicant’s complaint:

18.1. “The Bedford Charity’s view has been that [the Applicant] was not eligible for the Teachers’ Pension Scheme on the basis of their understanding of the conditions for membership.  In particular it was not until receipt of the letter of 7th January 2002 from (the TPAS adviser) that the Bedford Charity were made aware that the rules of the Scheme had been amended in 1995 to allow those paid by capitation fee to join.  Indeed, the OPAS letter itself confirms that the March 1998 edition of the Scheme Booklet was misleading on the point.”

18.2. “If the allegation made is that (the Applicant) has been denied access to the Teachers’ Pension Scheme, then this is correct. …”

18.3. “The Bedford Charity has acted in honest reliance on the statement in the Scheme Booklet (as referred to in OPAS’ letter of 7th January 2002) that those paid on a capitation basis are not eligible for membership of the teachers’ (sic) Pension Scheme.”

19. In a further  submission the Charity wrote:

19.1. “The School maintains its position as set out in our letter of 3rd September.  It accepts that it has an obligation to pay employer contributions if Mrs Wood elects to join the Teachers’ Pension Scheme.”

20. In commenting on the draft of this determination the Charity submitted that the case of Steria Ltd v Roland Hutchison [2005] is authority for the view that a scheme member is entitled to rely on an error in a scheme booklet relating to a benefit promise and that the position of an employer is analogous to that of a member in this respect. Relying on this view it has also said that it would be unfair to penalise the Charity for the error of Teachers’ Pensions.

CONCLUSIONS
21. The Charity now accepts that, by virtue of the 1995 Regulations, the Applicant was eligible, with effect from 1 May 1995, to join the Scheme, but argues that this has become clear only since January 2002. It argues that it relied on the erroneous advice of Teachers’ Pensions on the eligibility of employees paid on a capitation basis, as set out in its Booklet, until it was withdrawn in January 2002. At that point, Teachers’ Pensions made it clear that the wording of the Booklet was misleading. In my view it was not simply misleading; it was fundamentally incorrect in that it did not accurately reflect the provisions of the 1995 Regulations. I am glad to note that the Booklet has now been amended so that the incorrect statement has been removed.

22. The question for me is whether, between the coming into force of the 1995 Regulations and Teachers’ Pensions’ correction of the error in January 2002, the Charity could reasonably have been expected to rely on the statement in the Booklet. On one view, an employer has a responsibility to take reasonable steps to make itself aware of the precise statutory provisions affecting its employees. Equally, an employer should be entitled to rely on appropriate guidance issued by the Scheme Administrator, in this case Teachers’ Pensions. 

23. On balance, I consider that the Charity might reasonably have been expected to do more to check the effect of the statutory provisions in relation to its part-time music-teachers. The 1995 Regulations contained no exception for part-time employees paid by capitation fees and, in the absence of such an exception, the Charity should have checked with Teachers’ Pensions that its (the Charity’s) view of the position was correct. While I have noted the Charity’s comments in relation to the Steria case, it was not enough, in my view, for the Charity to rely on Teachers’ Pensions’ booklet which contained general information for members, not employers, and which, in any case, referred the reader to the legislation for definitive information.

24. More specifically, the Charity failed to reply to the Applicant’s letters of 1994 and 1995 and told the Applicant, in January 1996, that it was seeking clarification of her position. I have seen no evidence that it did. But had the Charity sought clarification from Teachers’ Pensions at the time, I consider it more likely than not that the correct information would have been provided, and Teachers’ Pensions would not simply have repeated the incorrect information in its guidance.

25. I find, therefore, that there was maladministration by the Charity on both the general and specific points and that the Applicant has sustained injustice as a consequence. The detriment to her is that she was prevented from joining the Scheme and obtaining the benefits of membership from May 1995, the date from which the Regulations had retrospective effect, until her retirement on 4 July 2003 (the relevant period). I have noted that the Applicant had applied in writing for membership in 1994 and although she was not then eligible to join the Scheme her application should have been on file with the Charity and revived after the Regulations took effect. In any event she applied again in 1995.

26. In circumstances such as these, my aim is to put the Applicant so far as possible into the position they would have been in had there been no maladministration. Ideally, that would mean giving the Applicant retrospective membership of the Scheme for the relevant period. However, the Applicant has reached what would have been her normal retirement date as a member of the Scheme and it is not now possible for her to be admitted to the Scheme retrospectively. Accordingly, the Charity must provide her with an annuity which takes account of two factors:

26.1. The benefits to which she would have become entitled at the end of the relevant period had she been a member of the Scheme; and

26.2. Offset by the benefits she would have earned in her personal pension scheme over the relevant period had those contributions been the same as the contributions she would have had to make as a member of the Scheme.

I make the appropriate direction below. 

27. I accept the Applicant’s allegation that, as a result of the Charity’s actions, she was put to some unnecessary time and trouble, causing her distress and inconvenience and in recognition of this I make a direction below, such sum to be sufficient to cover the Applicant’s reasonable out of pocket expenses.

DIRECTION

28. I direct that, within 90 days of the date of this determination, the Charity shall:

28.1. Provide the Applicant with:

an annuity to the value of the benefits to which she would have become entitled at the end of the relevant period had she been a member of the Scheme for the relevant period

less

the value of the benefits she would have earned in her personal pension scheme over the relevant period had her contributions to that scheme been the same as the contributions she would have had to make to the Scheme in the same period; and

28.2. Pay to the Applicant the sum of £150 in recognition of the distress and inconvenience and out of pocket expenses referred to at paragraph 27 above.

CHARLIE GORDON

Deputy Pensions Ombudsman

6 September 2006
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