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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs M Franklin

Scheme
:
Spring Grove Services Works Pension Fund (later Davis service group Retirement Benefits Scheme) (“the Scheme”)

Manager
:
The Davis Service Group PLC (“the Scheme Manager”)

THE COMPLAINT (dated 20 February 2002)
1 Mrs Franklin’s complaint is against the Trustee of the Scheme who, she claims, has wrongly refused to pay her a pension causing her financial loss.

THE SCHEME RULES
2 The Scheme is a non-contributory final salary scheme.  Rule 1 on Eligibility states:

“The scheme is open to all full-time employees and all part-time employees (between 16 and 30 hours per week) who satisfy the conditions for eligibility shown below

1.1 The minimum age is:

18 years for an associate, and 

40 years for a Member

A “member” is the term given to an eligible employee who has been admitted to the Scheme.

An “Associate” is the term given to an eligible employee, who fulfils the minimum age requirement, has completed the minimum service qualification and meets the medical requirements of the Trustees.

1.2 There is no service qualification for associate membership for full-time employees and six months continuous service for part-time employees.

Admission to the Scheme

2.1
A Member is admitted to the Scheme when he has competed three years service with the Company as a full time employee and is aged 40 or over.  The date of admission is the first Monday of the month following the date when these conditions are fulfilled.

Special Rule 1 annexed to the Definitive Trust Deed of 1981 states:

1 Eligibility for entry

(a)
The minimum age is: -


18 years for an associate; and


40 years for a Member

(b)
The Service Qualification for retirement benefits and membership is three years continuous Full Time service with the Employer, but subject to Rule 6(c).  For accident benefit and death in service no Service Qualification is required.

Rule 4 “Members” reads:

(a) Any person will be eligible for admission as a member who: -

(i) is eligible for Admission an Associate and is in Full Time Service of an Employer

(ii) has reached the Minimum Age for Retirement Benefits;

(iii) has completed the Service Qualification for Retirement Benefits;

(iv) satisfied the medical requirements of the Trustees;

(v) submits the application form and such evidence of birth, marriage, and dependents as is required by the Trustees.

(b) A member is entitled to all the benefits provided under the Scheme

Rule 6 “ Part Time Service” provides:

...”(b) For the purposes of retirement benefits only Full Time Service qualifies as Scheme service.”

In the definitions to the Rules “Full Time” is defined as “(except where otherwise stated in the Special Rules”) a regular week of not less than 30 hours”

Rule 25 (a) (i) “Vested Right to Preservation” stipulates

“If on leaving:-

a member has competed at least five years Qualifying Service or his Normal Pension would be at least 5% of final pay….

He will be entitled under the Scheme to a Preserved pension payable from NRD”

MATERIAL FACTS
3 Mrs Franklin worked for Spring Grove Services Ltd (“Spring Grove”) from May 1982 to June 1988.  She says she worked part time (25 hours instead of 39) for only the last year of her employment with Spring Grove.  She says she became a member of the Scheme from the outset of her employment when she was aged over 40.  She has said she signed a form and gave details of her next of kin.  (The Scheme was wound up in September 1999.)

4 Mrs Franklin retired in 1995 but says she forgot about her Scheme pension until she met a former colleague in 1998 following which she wrote to claim her pension.  The Scheme Trustee replied that she had not worked full time for three years and therefore did not qualify.  When Mrs Franklin challenged this fact the Scheme Manager told her that she had never been a member of the Scheme.

5 On 18 September 1998 the Scheme Trustee asked Mrs Franklin to write to the Contributions Agency for her employment history and to supply them with a copy of its reply.  She wrote for the information on 20 September.  The Contributions Agency replied in a letter dated 12 December setting out Mrs Franklin’s full employment history.  Mrs Franklin forwarded the information to Spring Grove on 28 December.  

6 In his reply of 8 January 1999 the Scheme Trustee enclosed a document which showed that Mrs Franklin joined Spring Grove on 17 May 1982 and worked 22.5 hours a week.  It added that Mrs Franklin’s DSS record showed that she left Spring Grove during 1983 and rejoined between 6 April 1984 and 5 April 1985.  He argued that she left Spring Grove after 6 April 1988 and informed her that while she was eligible for life cover during the period of her employment she was not eligible for a pension.

7 In March the Contributions Agency confirmed that Mrs Franklin had worked for Spring Grove from 1982-3 to 1989-90.  In April, in response to a letter from Mrs Franklin, the Inland Revenue confirmed that there was no record of a break in service in 1983-4 and that she had worked continuously for Spring Grove “between 1981-2 and 1988-9 without a break”.

8 On 5 May the Scheme Trustee informed Mrs Franklin that on the basis of the information supplied by the Inland Revenue she worked “continually for Spring Grove from 17 May 1982 to April or the middle of 1988.  On the issue of hours worked, however, the author said:

“(a)
You claim that you worked full-time for five years before you went part-time.

(b) Mr Fowkes, the Spring Grove Warehouse Manager, states: “employed on a full-time basis at the start of her employment and then went part-time towards the ends of her employment.” (This was based on an undated letter from the warehouse manager “to whom it may concern.”)

(c) The Spring Grove Northampton Branch completed an internal document in respect of all Works Employees in 1985 which clearly states that you worked 22.5 hours per week.

As a result of this 1985 document you were not offered full Scheme membership entitling you to a pension, as part-timers were not then eligible...”

The document referred to in (c) above states that Mrs Franklin’s salary on 30 September 1982 was £3515.20 and £2304.90 on 1 January 1985.  Of the 23 employees listed in the schedule salary details are given only for two.  

9 In another letter of the same date the Trustee pointed out that as the Contributions Agency indicated that Mrs Franklin worked for Northampton District NAHA before joining Spring Grove, she should contact the latter to confirm her employment dates with them.  She was also asked to supply details of shifts worked in 1982-3.  Finally he asked her to contact the Contributions Agency for details of her gross pay in each of the tax years 1982-3 and 1988-9 with a split between different employers.  On 27 July the Inland Revenue supplied the information.  Mrs Franklin forwarded this to the Scheme Trustee on 2 August and in response the Trustee asked her for the names of four or five people with whom she worked and the names of two who received pensions.

.

10 On 3 September the Trustee sent Mrs Franklin a schedule of her pay (attached hereto as Appendix A).  He argued that this, along with information from the firm’s Northampton Branch, showed that she worked full time for two and a half years from the start of her employment before going part-time until she left.  On that basis the Trustee maintained that she had not worked the requisite years full time to qualify for a pension.

11 Mrs Franklin queried this response on 13 September but on 22 September the Trustee reaffirmed his position.

12 On 12 May 2000 Mrs Franklin made a further enquiry of the Benefits Agency which replied: “According to our records you worked for Spring Grove from 1982 to 1988.  I can confirm full contributions were paid during this period.”

13 In October Mrs Franklin first wrote to me.  In her letter she cited the names of two colleagues with whom she had started work and who later obtained pensions.  My office referred her to the Office of the Pensions Advisory Service OPAS).  After several attempts to locate the Scheme Manager (which had moved its office) OPAS was sent a response on 22 August simply enclosing copies of previous correspondence with Mrs Franklin.  

14 Mrs Franklin complained to me on 20 February 2002.

15 In his formal response to Mrs Franklin’s complaint the Trustee has said:

· that the scheme requires five years continuous full-time service for membership of the pension Scheme and that “Mrs Franklin’s claims of full time very conveniently is just over the 5 year requirement from May 1982 to June 1987”.

· Mrs Franklin’s claim that she went part-time in 1987 does not tally with the wages record.

· He has records for the colleagues Mrs Franklin mentions who received pensions but not for her.

· There is a record that Mrs Franklin’s hours in 1985 were 22.5.

· He questions the evidence of the warehouse manager on the basis that it is “hardly convincing” and unlikely that his memory would extend to the detail of recalling Mrs Franklin’s hours of work fifteen years on.

· He maintains that Mrs Franklin was a member of the Scheme for death in service and accident benefit only.

16 I have asked the Trustee to explain in detail his argument that Mrs Franklin did not work full time for the qualifying period of three years (not five years as he originally maintained).  He has said:

“The gross pay for the year 1984-5 is below the projected 30 hours per week with Spring Grove pay 13% above LWC.  The rules refer to regular work under both part-time and full time definitions.  The Northampton Schedule Salary of £3515 at 30 September 1982 and 2304 at 1 January 1985 illustrates that she changed from full-time to part time and was working regular hours of 22.5 per week in January 1985.  As she earned more than £2304 in 1984-5 this suggests irregular hours.  Her gross pay for 1987-88 is also below LWC plus 13%.  The gross pay for 1983-84 looks to be 39 hours per week per the Northampton Schedule”

CONCLUSIONS

17 The length of Mrs Franklin’s service with Spring Grove is not substantially in doubt.  The Scheme Trustee now agrees that it was continuous from some point in 1982 (probably May) to April or mid-1988.

18 What is in issue is the nature of Mrs Franklin’s service.  She maintains that she worked full time (30 hours per week or more) until June 1987 when she went part-time.  The Scheme Trustee maintains that there is evidence that she was part time in February 1985.  The schedule of Mrs Franklin’s salary compiled by the Scheme Trustee from information provided by the Inland Revenue reveals that there was a dip in her rate of earnings in 1984-5 which is confirmed by the Northampton Branch Schedule.  However, her rate of pay increased in subsequent years.

19 The Trustee has reconstituted the pay scales for someone in Mrs Franklin’s grade on the basis that Spring Grove paid 13% above the Laundry Wages Council hourly rate (see Appendix A).  This shows that Mrs Franklin was working over 30 hours per week in four out of the six years she worked full time for Spring Grove.  It appears that the years in which she worked part time, 1984-5 is fatal to her claim as it means she did not work full time for three continuous years.

20 While for this reason I do not uphold Mrs Franklin’s claim, I feel it appropriate to comment on the Trustee’s record keeping.  It asked Mrs Franklin to make all the necessary enquiries to provide evidence of her service and remuneration as the Trustee had little or none.  Mrs Franklin made her claim in good faith and she was put to unnecessary time and trouble for which the Trustees should pay her the sum of £250.

DAVID LAVERICK

Pensions Ombudsman

3 June 2003
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