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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Ms E Rawlinson 

Scheme
:
The Local Government Pension Scheme (the Scheme)


:
Merseyside Pension Fund (the Administrator)

Department of the Environment Transport and the Regions (the Department)

THE COMPLAINT (15 November 2001)

1. Ms Rawlinson was awarded an incapacity pension with effect from 5 April 2000.  She complains of the failure to backdate her ill health retirement pension to 31 July 1999.  She is claiming to have suffered injustice in the form of financial loss and distress as a result of this alleged maladministration.

THE LOCAL GOVERNMENT PENSION SCHEME REGULATIONS 1997 (the Regulations)

2.  “27
Ill Health

(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill health or infirmity of mind or body, he is entitled to an ill health pension and grant

(2) The pension and grant are available immediately.

31.  (6)
If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body-

(a) he may elect to receive a payment of the retirement benefits immediately, whatever his age, and

(b) paragraphs (2) and (4) do not apply.

97(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill health, or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.” 

MATERIAL FACTS
3. From 3 July 1989 to 31 July 1999 Ms Rawlinson was employed as a social worker by St Helens Metropolitan Borough Council (the Employer) and was a member of the scheme throughout her employment.  On 31 July 1999 her employment was terminated.

4. Ms Rawlinson had commenced a long period of sick absence on 31 May 1998 suffering from stress, depression and osteoarthritis.  The Employer arranged for her to see Dr Page, the Department’s Medical Adviser, on 2 March 1999.  His report stated:

“I reviewed this Social Worker today.  I have the benefit of an independent psychiatric assessment in this case.  The Psychiatrist states that he sees no reason to expect anything other than a good result to treatment and hopes that her fitness for work will be soon restored.

There is no doubt that she has now embarked on treatment under a relevant specialist and she has already started to respond to that intervention.  I am of the opinion that she will certainly be unfit for at least 6-9 months.  At the end of that period we will be able to assess her response to treatment and determine whether or not she is permanently unfit to undertake her current role.  As you know the pension scheme requires me to demonstrate that she is permanently incapable of discharging efficiently the duties of her employment.”

5. A meeting was held on 5 March 1999 between Ms Rawlinson, her Trade Union representative, her line manager and a member of the Personnel Department.  The outcome of that meeting was set out in a letter dated 25 March 1999 which reads:

“I confirm that I have received a report from Dr Page, the Authority’s Medical Adviser, advising me that “you will be unfit for work for at least 6-9 months and at the end of that period she will be able to assess your response to treatment and determine whether or not you are permanently unfit to undertake your current role.”

I am aware that from talking to your Counsellor and GP that you are of the opinion that you are permanently unfit at present and were therefore actually seeking ill health retirement.  However, I regret that the Independent Psychiatrist and Dr Page do not agree and see no reason to expect anything other than a good result to treatment.

As you are aware you have been absent from work since May 1998 and during this absence the Authority has provided medical advice, support, counselling and assessment by a Psychiatrist.  

I regret, however, that due to the present climate we are operating in and the current workload of the Division, the Department is unable to offer you alternative employment, as you are not fit to work at the current time.

I must confirm that your employment with the Authority is to be terminated on the grounds of incapacity to fulfil your contractual duties.”

6. Ms Rawlinson appealed against this decision.  Appeals against the Employer are dealt with by the Appointed Person on behalf of the Administrator and Ms Rawlinson was referred to an independent medical examiner, Dr Menzies, on 18 May 1999.  He reported :

“I conclude that Ms Rawlinson has had depression and anxiety over a moderately protracted course but it is my opinion that Ms Rawlinson at this time does not meet the criterion of being permanently incapable of discharging efficiently the duties of the employment she currently holds for reason of ill health.”

7. The Employer then confirmed the position with Ms Rawlinson by way of letter dated 29 July 1999, an extract of which reads:

“Following a meeting with your trade union representative Kevin Nelson on 22 July 1999, I confirm that the medical report received from the independent medical examiner Dr Menzie, confirms the opinion of the Authority’s Physician Dr Page in that ‘your medical condition does not meet the criterion of being permanently incapable of discharging efficiently the duties of employment you currently hold for reason of ill health’….

…Therefore, I confirm that your employment with the Authority is to be terminated on the grounds of incapacity to fulfil your contractual duties with effect from 31 July 1999.” 

8. Ms Rawlinson’s trade union representative made a further representation on her behalf on 20 September 1999.  The Appointed Person has said that there was a delay in dealing with this representation because the Employer had to seek authority to release records, which were not provided until 21 October 1999 and which were then copied to the trade union and Mrs Rawlinson on 3 November 1999 for comment.  Further medical reports were also requested from Mrs Rawlinson.  

9. On 7 February 2000, the Appointed Person received a letter from Ms Rawlinson and from her GP, Dr Noble.  Ms Rawlinson appealed.  In her letter she said:

“As you will see last year the two independent doctors I saw said that if I hadn’t improved in 6-9 months my case should be reviewed.  This is now up and the doctor that treats and sees me regularly is still of the opinion that I cannot do social work again.  My stress counsellor and my former social worker who know the job and know me well are also of the opinion.  I feel that their opinion should be taken into account.”


Dr Noble’s letter dated 21 January 2000 stated:

“I can confirm that Elaine Rawlinson remains under my care for depression and anxiety.  She also is under the care of the psychiatrists at University Hospital Aintree.  She’s currently taking anti-depressive medication.  It remains my opinion that the stress and depression/anxiety is related to her work.  In my opinion I cannot see any realistic chance of her returning to work as a Social Worker.” 

10. The Appointed Person then sought an independent medical opinion and referred Ms Rawlinson to Dr Green at Wirral Hospital.  Ms Rawlinson was examined on 5 April 2000 and Dr Green’s report stated:

“Having examined the papers, and Ms Rawlinson, my conclusion is that whilst it is possible, indeed probable, that her clinical illness will ultimately recover, I feel with the additional passage of time that has now occurred, it is clear that she is permanently incapable of returning to her former employment, and that even in the light of her subsequent recovery from clinical illness, it would not be safe at any time in the future to return her to that employment.  I would therefore regard her as eligible, under A.L.A.M.A.  guidelines and the current definition of permanent ill health for early payment of her ill health pension rights and lump sum.

It is my opinion that she will ultimately be fit for employment at a date in the future which is not possible at this time to identify.  I do not believe it is possible to confirm that permanent incapacity occurred at the end of July 1999.”

11. The Appointed Person then informed Ms Rawlinson by way of letter dated 18 April 2000:

“Dr Green has confirmed that he regards your condition now as satisfying the requirements for the payment of pension benefits on grounds of permanent ill health but that it is not possible to confirm that permanent incapacity occurred at the end of July 1999, at the time your employment was terminated.”

12. Ms Rawlinson’s trade union representative made an appeal to the Secretary of State on 14 December 2000 but asked for an extension of time in order to submit a further medical report from Dr O’Brien.  Dr O’Brien’s report dated 2 May 2001 was submitted under cover of letter dated 3 May 2001 and reads:

“It is my opinion from the study of the records that Miss Rawlinson’s symtomatology has waxed and waned somewhat over time but I am unable to identify any particular period when she has been free of symptoms or when there has been a consistent and sustained improvement.  From my review of the records there was no significant period between July 1999 and 5 April 2000 when Miss Rawlinson was significantly better in health than she was on the 5 April 2000.  If there where any difference then, from the information available, it seems that Miss Rawlinson’s symptoms may have been somewhat more severe in October and November 1999 than when I assessed her on 4 April 2000.”

13. The appeal was considered by the Department on behalf of the Secretary of State and it noted that the report from Dr O’Brien was new evidence which had not been previously considered by the Appointed Person during the previous stage of the appeals procedure.  However, it agreed to consider that evidence as it related to the relevant period.  The Department’s decision letter dated 21 May 2001 to Ms Rawlinson’s trade union representative confirmed the following:

“4.
The question for decision: The question for decision by the Secretary of State is whether Ms Rawlinson ceased employment with the Council by reason of being permanently incapable of discharging efficiently the duties of her employment or a comparable one because of ill health or infirmity of mind or body, so as to entitle her to payment of benefits (with enhancement as appropriate) from the date she ceased.

5.
Secretary of State’s decision: The Secretary of State finds that for the purposes of the 1997 regulations, on the balance of probabilities Ms Rawlinson was not permanently incapable of carrying out the duties of her employment.” 

CONCLUSIONS

14. Ms Rawlinson’s complaint centres on her allegation that she should have been awarded with an incapacity pension with effect from 31 July 1999.  

15. Regulation 97(9) required the Employer to have obtained an independent medical opinion on whether at the time Mrs Rawlinson was permanently incapable of efficiently discharging the duties of her employment.  I appreciate that Ms Rawlinson left her employment suffering from an illness which has subsequently been accepted to be permanent.  But at the time she did not leave by being permanently incapable.  The permanent attribution came later.

16. The letter from the Employer to Ms Rawlinson dated 25 March 1999 confirmed that it had considered the medical report from Dr Page dated 2 March 1999 and it was on this basis that her employment was terminated and that she was not offered an ill-health retirement.  Dr Page’s report did not verify Ms Rawlinson’s incapacity as permanent and did not therefore allow the Employer to authorise the Administrator to implement an ill health retirement in accordance with Regulation 27.  I see no maladministration in that.  

17. The decision that was effectively reached on 5 April 2000, was as a result of medical evidence put forward by Dr Noble dated 21 January 2000 and Dr Green dated 5 April 2000.

18. Dr Noble’s report confirmed that he did not foresee Ms Rawlinson returning to her job as a social worker.  Dr Green’s report concluded that Ms Rawlinson was not able to return to her former employment and was therefore eligible for an ill-health pension.  However, he also confirmed that he did not believe that it was possible to confirm that permanent incapacity occurred at the end of July 1999.

19. Whilst this evidence did allow the Employer to grant an ill health retirement pension with effect from 5 April 2000 the medical evidence submitted by Dr Green would not have allowed the Employer to grant and for the Administrator to implement it retrospectively from 31 July 1999.  I cannot, therefore, identify any maladministration on this occasion either.  Consequently I cannot uphold Ms Rawlinson’s complaint against the Administrator.

20. Ms Rawlinson’s complaint against the Department is that in reviewing her case it should have been satisfied that she was permanently incapacitated with effect from 31 July 1999 and that she should have been granted an ill health retirement from that date.  In her view, Dr O’Brien’s report confirmed that she was no worse in April 2000 than she had been in July 1999.

21. I have already concluded that the medical evidence submitted by Dr Green would not have allowed a retrospective ill health retirement to have been granted, simply because he said that he did not believe that it was possible to confirm at the end of July 1999 that permanent incapacity occurred.  On the strength of Dr Green’s evidence, which could not be ignored, I do not consider that the Department should have reached a different view to the Appointed Person, despite the evidence that had been submitted by Dr O’Brien.  Consequently, I do not, therefore, uphold Ms Rawlinson’s complaint against the Department.  

DAVID LAVERICK

Pensions Ombudsman

3 June 2003
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