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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs E J Davies

Scheme
:
British United Turkeys Retirement Benefit Scheme

Employer
:
British United Turkeys Limited (BUTL)

THE COMPLAINT (dated 24 April 2002)

1. Mrs Davies complains of maladministration by the Employer in failing to provide her with information relating to the ability of part-time employees to back date their service. Mrs Davies explains that, when she retired, she asked the Employer to keep her updated with developments in this area, so that she would be able to claim back dated service and associated benefits. As a result of not receiving the information, Mrs Davies is now unable to claim back dated service. Mrs Davies alleges that the Employer’s maladministration caused her injustice, in particular, financial loss.

MATERIAL FACTS

Rules of the Scheme

2. In 1994, the Rules were amended, so that rule 2(2) of the Scheme’s Rules provided:

“Full Membership Eligibility
(a) Prior to 1st October 1993 a full-time Employee shall be eligible for full membership of the Scheme if:-

(i) he has attained age 20 but not age 60, and

(ii) he has completed one year’s Service.

(b) On or after 1st October 1993 an Employee shall be eligible for full membership of the Scheme if:-

(i) he has attained age 20 but not age 60, and

(ii) he has completed one year’s Service.”

3. Prior to this amendment, part-time employees were not entitled to be members of the Scheme.

Background
4. Mrs Davies was employed by BUTL on a full time basis from 1971 until about 1975, when she reduced her hours. Mrs Davies continued working on a part-time basis until she took early retirement from 31 March 1995.

5. Mrs Davies joined the Scheme in 1994, when the Rules were amended to allow part-timers entry to the Scheme. Mrs Davies membership was effective from 1 October 1993.

6. On 28 April 1995, Mrs Davies wrote to BUTL saying:

“I am not aware of any decision BUT[L] has made regarding the European court ruling of pension benefits for part-time workers, but I am aware that anyone entitled to these benefits by paying back dated contributions will only have a limited time to state their claim.

Therefore I am writing to ask you if you will keep me informed of any progress made by BUT[L] on this matter.”

7. In May 1995, Mrs Davies was advised that BUTL had “requested our pension advisers for their current assessment of the part-time position and [BUTL] will write to you again on receipt of their advices.” Mrs Davies was given three options for retirement benefits. As her pension was able to be commuted on the grounds of triviality, the third option was a tax free cash sum in lieu of all benefits.  Mrs Davies was told that if she were to choose the third option, “it would not affect any outcome on the subject of part-timer back-dated benefits”. Mrs Davies responded on 15 May 1995 that:

“I wish to accept option 3 i.e.  Tax Free Cash Sum £891.45 with confirmation that it would not affect any outcome on the subject of part-timer back-dated benefits.”

8. Mrs Davies was paid the lump sum and no further relevant correspondence ensued until May 2001, when Mrs Davies wrote to BUTL enquiring as to whether she should have received any correspondence regarding the back dating of part-timer benefits. BUTL responded with the following advice:

“As you are probably aware, a recent judgement has been made concerning back-dated service claims from part-time employees. The Company is aware of this judgement but believes it has no implication in a situation where an individual has left the company and makes a claim after a period greater than six months from the date of leaving. Consequently, I therefore advise you based on the aforementioned, and the date of your retirement, that you do not qualify to have an entitlement to back-dated benefits.”

9. In June 2001, Mrs Davies responded referring to the correspondence which ensued at the time she retired. She also stated “With reference to a claim being made within six months of the date of leaving, as no decision had even been made at that time it was impossible to make a claim.”

10. In April 2002, Mrs Davies wrote to BUTL again stating that “It would appear that you are not prepared to honour my case that any claim I wish to make was covered by letter from [BUTL]” (as set out in paragraph 7). BUTL responded saying that there was no claim on Mrs Davies’ personnel file and that the letter received from BUTL did not directly state that Mrs Davies had a legitimate claim.

11. Mrs Davies sought advice from the Pensions Advisory Service and, subsequently, brought her complaint to me.

12. In BUTL’s response to the complaint, it referred to the fact that the decisions by the ECJ and the House of Lords in respect of part-timers confirmed the validity of the six month limitation period under the Equal Pay Act 1970, in respect of bringing claims.  It also noted that, in Mrs Davies’ letter from April 1995, she indicated she was aware of the possibility of a time limit on bringing a claim. BUTL also submits that, between 1995 and Mrs Davies’ subsequent contact with the company in 2001, it did not take any policy decisions relating to backdating benefits for part-timers. Therefore, even if the company had committed itself to keeping Mrs Davies informed (which it denies), there was no such information to be provided. Nor does BUTL consider it had an obligation to advise Mrs Davies of her legal position in respect of pursuing a possible claim against the company.

Legal developments

13. In 1987
, the European Court of Justice (ECJ) decided that excluding part-timers from membership of pension schemes could amount to discrimination, contrary to Article 119 of the Treaty of Rome (since re-numbered as Article 141 of the Treaty of Amsterdam). To succeed in such a claim a complainant would have to prove both that such exclusion amounted to indirect discrimination and that there was no “objective justification” for the exclusion.

14. In 1994, the ECJ decided, in two further cases
, that the exclusion of part-time employees from the pension schemes is not necessarily unlawful providing the conditions set out in their previous decision were met - ie.  that the exclusion affects a disproportionately higher number of women than men and is not objectively justified.

15. Section 63(4) of the Pensions Act 1995 provided that section 62 of that Act (implying an equal treatment rule in to occupational pension schemes) was to be construed as one with section 1 of the Equal Pay Act 1970. Thus, from 1 January 1996, the requirement for men and women to receive equal treatment for doing the same job, applied in the UK to access to pension schemes. The amendments to the Equal Pay Act meant that any claim in respect of inequality of treatment relating to pension schemes needed to be referred to an employment tribunal within six months of the date on which employment ceased. Further, the Occupational Pension Schemes (Equal Access to Membership) Regulations 1976 was amended to limit the remedy for any such claim to two years’ worth of membership.

16. In 2000, the ECJ ruled
 on questions referred to it by the House of Lords
. Insofar as is relevant to this complaint, the ECJ was asked to consider whether the six month statutory time limit and the limitation to a claim of two years’ membership were valid under European Community law. Essentially, the ECJ considered the six month limitation period to be consistent with European Community law, but referred the issue relating to the two year limit on the value of the claim back to the House of Lords.

17. In 2001
, the House of Lords decided that the six month limit for commencing a claim under the Equal Pay Act was valid. It also decided that the two year limit on the back dated membership remedy was invalid and so backdating could include all service from 8 April 1976, provided the claimant paid the relevant contributions for the service.

CONCLUSIONS

18. Irrespective of the fact that, prior to 1 January 1996, there was no United Kingdom legislation imposing the equality of treatment rules on pension schemes, the Scheme’s Rules had been amended to allow part-timers access to it with effect from 1 October 1993. By 1995, it was clear that a claim in respect of the prevention of access to a pension scheme on the basis of indirect gender discrimination would have a good chance of success in the ECJ. The principle had effectively been settled therefore, and the only issues to be confirmed were the time frame in respect of when the claim had to be made and the extent of the remedy, if the claim was proved. The decisions of the ECJ and House of Lords were, therefore, only concerned with time limits.

19. Mrs Davies indicated in 1995 that she was aware of the existence of time limits and she subsequently argued that, because that issue had not been resolved, it was impossible for her to make a claim at that time.  Mrs Davies failed to register her claim with the employment tribunal within six months of her retirement. While I have some sympathy for her position, I do not think she can lay her problem at the feet of BUTL or expect them to find a solution for her.

20. What Mrs Davies seems to be arguing is that BUTL had an obligation to advise her how and when to go about making her claim for back-dated benefits. Yet the definitive answer to the time limits question was not given, until the House of Lords handed down its decision in February 2001. I note that BUTL had indicated it was seeking a “current assessment of the part-time position” and I have seen nothing to suggest that BUTL wrote to Mrs Davies as it indicated it would. Nevertheless, the Scheme Rules had already been amended to allow part-timers access. BUTL state that they took no policy decisions in respect of the issue of part-timers rights in the intervening period. There were also no relevant developments in the legal arena until the Preston decisions were delivered. Therefore, even if BUTL had responded to Mrs Davies in 1995, there is nothing to suggest its position on part-timers was any different from the knowledge Mrs Davies already held with respect to the developing case law.  BUTL could have advised Mrs Davies to register her claim with the employment tribunal at the time she raised the issue, however, I consider this to beyond the scope of any obligation owed by BUTL to Mrs Davies. Consequently, I do not consider it to be maladministration to have failed to do so.

21. Mrs Davies failure to act upon the state of the law as she knew it, or perceived it to be, in 1995 was not due to any maladministration of BUTL. The legislation applying the six month rule to pension claims came into effect on 1 January 1996, however, as I have said, the principle in respect of discrimination had already been established. Even if I was to find that BUTL should have advised Mrs Davies of the effect of the Pensions Act 1995, 1 January 1996 was still more than six months after her retirement and, prior to this date, Mrs Davies’ rights did not alter from the time she raised the issue with BUTL in April 1995.

22. I make two final comments. Firstly, it may have been that the complaint should, more appropriately, have been made against the Trustees of the Scheme, as it is the Trustees who have overall responsibility for the operation of the Scheme and the relationship with members. However, even so, I have seen nothing in the Trust Deed or Rules, which would impose an obligation on the Trustees to provide the advice to which Mrs Davies believes she was entitled.

23. Secondly, even if Mrs Davies had registered her claim with the employment tribunal within time, she would have to prove her case – ie.  that the reason she was not allowed earlier access to the Scheme was because of indirect gender discrimination and that there was no objective justification for the exclusion.  Merely having made the claim does not guarantee success, nor automatically grant back dated pension rights.

24. I do not uphold the complaint.
DAVID LAVERICK

Pensions Ombudsman

15 January 2003
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