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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr K J Fogarty

Scheme
:
UniPoly UK Pension Plan (the UniPoly Plan)

Trustees
:
Trustees of the UniPoly UK Pension Plan

Employer
:
Dunlop GRG Limited (Dunlop), part of the UniPoly Management Company Limited (UniPoly)

Administrator
:
PricewaterhouseCoopers (PwC)

MATTERS FOR DETERMINATION 

1. Mr Fogarty makes the following allegations:

1.1. That his employer, UniPoly, and/or the Trustees had a duty to make members fully aware of the differences between the UniPoly Plan and the previous BTR Group Pension Scheme (BTR Scheme) of which Mr Fogarty had been a member.  Mr Fogarty considers that, because UniPoly and/or the Trustees failed in this duty, he was misled into transferring into the UniPoly Plan.  He says he was led to believe that all the rights he had under the BTR Scheme would be available under the UniPoly Plan, as it was a “mirror image scheme” and because the benefits were “broadly equivalent”.  He also says that, if he was aware of the likelihood of the further sale of Dunlop, it would have affected his decision to transfer.   

1.2. That he was entitled to receive a full pension when he retired following redundancy in 1998, rather than a reduced pension.  Mr Fogarty believes the European Court of Justice (ECJ) ruling in the case of Beckmann v Dynamco Whicheloe Macfarlane
 is applicable to his case.  

1.3. That UniPoly/PwC/the Trustees failed to provide him with quotations for his retirement benefits in respect of a retirement date of 30 April 1999.  Mr Fogarty says he made it clear he wished to take his pension immediately upon being made redundant and did not want it to be deferred.

2. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

the UniPoly UK Pension Plan and the BTR Group Scheme
3. Both the UniPoly Plan and the BTR Scheme provide the following benefits:

3.1. a pension based on 1/60th of the member’s final salary with the member contributing 5% of their pensionable salary;

3.2. a normal retirement age of 65, with early retirement available after age 50 and with an unreduced pension for retirement between 60 and 65;

3.3. a pension for spouse, child or dependent; and

3.4. pensions increase at the rate of inflation with a minimum of 3% and a maximum of 5% per annum, with further discretionary increases available.

The UniPoly Plan Rules

4. Retirement benefits are provided for the UniPoly Plan in accordance with the Definitive Deed and Rules dated 30 October 1998 (replacing an Interim Trust Deed dated 1 May 1998), as follows:

“54.
Normal Retirement Pension
54.1 Subject to Rule 69 {Protected Rights} a Member shall be entitled to receive an annual pension from his Normal Pension Age [of 65] at the rate specified in Rule 54.2.

…

56. Early Retirement
56.1 Subject to Rule 56.4 [relating to Protected Rights]

(a) A Member may retire from Service on immediate pension at any time after he reaches age 50.

(b) A Deferred Pensioner may elect to start receiving his pension at any time between his 50th birthday and his Normal Pension Age.

…

56.3 If a Member retires on or before reaching the age of 60 the pension mentioned in Rule 56.2 will be reduced as the Trustees having regard to the advice of the Actuary determine to take account of early payment.”

UniPoly Plan Members Booklet 

5. Under the heading “Early Retirement”, the member is advised that:

“You may elect to retire early at any time after age 50.  If you do retire early, your pension will be based on the Pensionable Service completed to the date you retire, and the Final Pensionable Pay applicable at that age.  If you retire between age 50 and 60, your pension will be paid at a reduced rate because of early retirement.

If you retire after age 60 there will be no such reduction.”

BTR Scheme Members Booklet
6. Under the heading of “Early Retirement”, the member is advised that:

“If you retire, your pension can be paid immediately providing you are over 50.  If you retire between 50 and 60, your pension will be paid at a reduced rate because of early payment.  For retirement over 60, there will be no reduction.”

7. The Booklet showed that an actuarial reduction factor would be applied to pensions taken before age 60.  It explained that a full pension can be paid if the member retires between 60 and 65.  The Booklet states that the normal retirement age was 65.  The Booklet explained that, providing the member had more than two years membership, a pension would be payable from age 65.

MATERIAL FACTS
8. Mr Fogarty was employed by Dunlop, which was part of BTR plc (BTR).  He was a member of the BTR Scheme.  UniPoly was formed as a result of a management buyout of parts of the BTR Group, including Dunlop.  This was announced in September 1997 and concluded in December 1997.  UniPoly established the UniPoly Plan into which Mr Fogarty transferred his benefits with effect from 1 May 1998.  A further buyout from UniPoly, led to the divestment of Dunlop and a further transfer of Mr Fogarty’s employment.  This was announced to employees on 7 February 1999.  Members were allowed to remain within the UniPoly Plan pending the development of a new scheme.  Dunlop made Mr Fogarty redundant on 30 April 1999.  He was 57 years old at the time.

The Transfer into the UniPoly Plan

9. In March 1998, members of the BTR Scheme were advised in writing that their active membership of that scheme would cease on 30 April 1998.  Members were told that:

“… you may transfer your benefits from the BTR Scheme, including your Guaranteed Minimum Pension and post April 1997 benefits, to the UniPoly UK Pension Plan.  If made, this transfer would be calculated on a preferential basis and should provide you with benefits which are broadly equivalent overall in value to those you would have received from the BTR Scheme in respect of your service up to 30 April 1998.”

The alternative options were to become a deferred member of the BTR Scheme, or to transfer to another pension arrangement.

10. Mr Fogarty has referred me to the following documentation:

10.1. An Announcement to members dated March 1995, following the triennial valuation of the BTR Scheme.  The Announcement confirms a surplus and declares a bonus for benefits earned up to 5 April 1995 and announced the following improvements:


“Your benefits earned up to 5 April 1995 will be increased by 4%.  …

Additional funds are being devoted to extend the life of the ex-gratia early retirement and its coverage is being updated.  …

Members considering early retirement should be aware that, to be eligible to receive their pension, they must be retiring from significant gainful employment unless they are retiring due to incapacity or redundancy or have passed their normal pension age.”

10.2. A further Announcement to Members dated March 1998 following the triennial valuation of the BTR Scheme.  The announcement confirmed the continuing existence of a surplus and advised that a bonus of 4% would be applied to all benefits earned up to 5 April 1998.  The announcement also stated that: “The ex-gratia early retirement arrangement will continue and be reviewed at the next triennial valuation.” 

11. I note bonuses previously declared were 10% in 1988 and 5% in 1992.

12. When complaining to the Trustees, Mr Fogarty stated:

“The benefits I refer to were outside of the BTR booklet but that did not make them any the less benefits to which I had earned and contributed to and to which I was entitled and expected when I was encouraged to transfer these Post April 1997 benefits to the UniPoly scheme.

He said that the benefits included in the statement to members (see paragraph 9) included confirmation that the ex gratia retirement arrangements would continue and would be reviewed at the next triennial valuation.

13. PwC has provided me with the powerpoint presentation slides used at its presentation of the UniPoly Plan to BTR Scheme members in 1998.  

13.1. Under the heading “Benefits on early retirement between ages 50 and 65”, the members were advised that: “No actuarial reduction after age 60”, but: “Actuarial reduction for retirement before age 60”.  

13.2. Under the heading “Future Service Benefits”, members were advised they would be: “Identical to those under the BTR Group Pension Scheme”.

14. PwC also says that, during the presentations, it was made clear that the discretionary practices exercised in the BTR Scheme, including the practice of issuing triennial bonuses, were unlikely to be continued in the UniPoly Plan.  PwC explains that the presentation specifically addressed the issue of early retirement benefits, pointing out that actuarial reductions will apply for retirements prior to age 60.  The benefits, in accordance with the Rules, were also explained in the explanatory booklet.  

15. The Trustees have said that the presentation given by PwC noted that transferring members would not benefit from any surplus distribution made in the BTR Scheme after the date of transfer.

16. During correspondence with Mr Fogarty, PwC said:

“I have looked carefully at the records we hold for you and I am pleased to advise that the benefits transferred into the UniPoly UK Pension Plan at 1 May 1998 were identical to the benefits you had accrued in the BTR Scheme.  

In you letter you advised me that you had accrued a retirement percentage of 73.6% at 6 April 1998 held with BTR.  This was made up from 60.99% of scheme service to 6 April 1998 and 12.57% of bonus percentage.  Our own records reflect the same percentage accrued to that date.”

17. The Trustees have stated to Mr Fogarty’s OPAS adviser that Mr Fogarty was granted year for year service credits in respect of his transfer to the UniPoly Plan.  

18. Mr Fogarty has also said, in correspondence with OPAS, that he believed the decision to further divest Dunlop following the formation of UniPoly, had been made prior to his initial transfer of employment to UniPoly.  Mr Fogarty explained that:

“As a major accounting requirement under BTR & UniPoly was the continuous processing of information to Head Office.  It was obvious once Dunlop GRG was no longer part of a major organisation that there had to be a rationalisation in the Dunlop Accounts department.   The Knowledge of this divestment would have affected my decision.”

19. Mr Fogarty had indicated to OPAS that he would have sought redundancy from BTR, rather than transfer to UniPoly.

Entitlement to a Full Pension Rather than an Actuarially Reduced Pension Upon Early Retirement 

20. Mr Fogarty says that, having been advised that the UniPoly Plan would be broadly equivalent to the BTR Scheme, he expected certain benefits to continue such as triennial bonuses and the ability to retire on a full pension before age 60 in the event of redundancy.  Mr Fogarty refers to the Beckmann decision in this respect and suggests that, pursuant to that decision, the benefits he would have enjoyed on redundancy from the BTR Scheme, should have transferred with his employment so that he should have the benefit of them now.  

21. The Rules of the Unipoly Plan provide for a pension to be paid early, from age 50, but reduced where it is paid before age 60.  The Trustees advised Mr Fogarty that they were not able unilaterally to continue operating the discretionary practices available under the BTR Scheme, following Mr Fogarty’s transfer.  Thus, the Trustees say they were unable to waive the reduction on an individual basis; nor did they feel it was appropriate to do so.

Beckmann and the Legal Position

22. Where the Transfer of Undertakings (Protection of Employment) Regulations 1981 (as amended) (TUPE) applies, they govern the position of employees where a business is transferred.  It operates to transfer all rights, powers, duties and liabilities under an employee’s employment contract to the new employer.

23. Regulation 10 of TUPE provides for a consultation process and requires the transferring employer to provide certain information to the employees by their representatives.  This includes information about any measures the new employer envisages taking with respect to the transferring employees, about which the new employer is obliged to inform the transferring employer.  However, the measures must be definite plans or proposals, not mere possibilities and the new employer is under no obligation to envisage any measures or such measures may not be envisaged in time to comply with the consultation process.

24. Regulation 5(4B) of TUPE allows for employees to object to being employed by the new employer.  Where such objection is made, the transfer will act to terminate their contracts of employment, but they will not be treated as having been dismissed.

25. Regulation 7 of TUPE specifically excludes occupational pension schemes from the effect of TUPE, but with the qualification (regulation 7(2)) that “any provisions of an occupational pension scheme which do not relate to benefits for old age, invalidity or survivors shall be treated as not being part of the scheme.” These regulations are in line with the European directive, the Acquired Rights Directive (ARD).

26. Beckmann concerned the interpretation of whether particular benefits fell within the definition of old age benefits in the context of the ARD (and, consequently, whether they fell outside the protection of TUPE).  

27. Mrs Beckmann’s employment had been transferred from the NHS.  Eligible dismissed NHS employees were entitled to enhanced benefits for early retirement under the NHS Pension Scheme Regulations 1995.  The dispute was whether these benefits were “old age benefits” and exempt from protection under TUPE, or whether they fell outside that definition and thus were transferred with Mrs Beckman in accordance with TUPE.  The ECJ held that the pension exclusion must be interpreted narrowly and that “only benefits paid from the time when an employee reaches the end of his normal working life … can be classified as old-age benefits”.  The ECJ said that benefits paid in circumstances such as redundancy are not old age benefits even if calculated by reference to the rules for calculating normal pension benefits.

Provision of Quotation for Retirement Benefits

28. Mr Fogarty was provided with estimates of retirement benefits as at 31 March 1999 and 30 June 1999, which he queried as the amounts were less than his expectations.  Mr Fogarty says he believed Dunlop agreed to pursue his concerns.  Mr Fogarty says he never received an estimate of benefits for retirement at 30 April 1999, despite that being the actual date of his retirement.   None of the respondents are able to advise me why the two illustrations were provided.  Dunlop says it can only assume that local management at the time requested them.

29. Mr Fogarty eventually received his redundancy payment in January 2000, but there was no reference to his pension.  Mr Fogarty was later advised his pension had been deferred.

30. Mr Fogarty says that, at no time, has he indicated a wish to defer his pension and had advised his employer that he wished to take his pension from the date of his redundancy.  Mr Fogarty explains that, while there is a dispute as to whether he is entitled to a greater amount than was quoted to him, that dispute did not mean the quoted pension could not be paid to him, subject to the resolution of the dispute.  

31. Mr Fogarty says he was told he would receive his pension from the date he was made redundant and was then provided with the two estimates referred to above.  He has also said that he was not aware he had specifically to request his pension, but that he believed it would be arranged automatically as part of the redundancy/dismissal process.

32. In its response, PwC says that Mr Fogarty was only entitled to a deferred pension from 30 April 1999 unless he requested and was granted an early retirement pension by the Trustees.  Dunlop advises me that there is no evidence the Trustees were aware that Mr Fogarty was seeking to retire at this time.

33. PwC says that the quotations provided to Mr Fogarty reflected the actuarial reduction.  Mr Fogarty did not accept any of the quotations and, as he was not entitled to an automatic pension from the date of his redundancy, his pension was deferred.

34. In August 2000, Mr Fogarty wrote to UniPoly stating that he wished to register a complaint about the pension offered by the UniPoly Plan.  UniPoly responded to Mr Fogarty advising the letter had been passed on to PwC.  Correspondence then ensued between OPAS and PwC in respect of the Internal Dispute Resolution (IDR) procedures.  

35. The stage 1 IDR decision was issued in January 2001, stating that Mr Fogarty’s benefits had been correctly calculated and that the Trustees did not believe the benefits provided breached the announcement issued on 25 March 1998.  Mr Fogarty was advised of his right to make a stage 2 appeal under the IDR procedures in February 2001 and made further submissions in a letter dated 6 April 2001.  It appears the Trustees did not receive this letter until a copy was sent to them by Mr Fogarty’s OPAS adviser in September 2001.  The stage 2 decision was issued in December 2001 with no change to the earlier decision.

36. In April 2002, Mr Fogarty wrote to UniPoly requesting, without prejudice, payment of his pension and lump sum with effect from 1 May 1999, the date on which he retired, having been made redundant.

37. In May 2002, Capita (administrators for the UniPoly Plan) provided a pension benefit statement based on an early retirement date of 1 June 2002.  Capita explained that, as regards Mr Fogarty’s request for payment of his early retirement pension from 1 May 1999, the Trustees could only commence payment of an early retirement pension from when he notified them of his intention to retire – that is, from a date in the future, not in the past.

38. Mr Fogarty considers he retired when he was made redundant and that this date is not in doubt, despite any issues about quantum.  Mr Fogarty is still not in receipt of his pension and has now referred his complaint to me.

CONCLUSIONS
The Transfer into the UniPoly Plan
39. When Mr Fogarty transferred into the UniPoly Plan, he secured benefits identical to the benefits he had received in the BTR Scheme for his service up to 30 April 1998.  This included the benefit of the declared bonuses to that date.  Thus, in accordance with the letter to employees (paragraph 9), Mr Fogarty was provided with “benefits which [were] broadly equivalent overall in value to those [he] would have received from the BTR Scheme in respect of [his] service up to 30 April 1998.” Moreover, the Rules of the two schemes are such as to lead me to the view that any rights to benefits to be earned from future service, were the same under the UniPoly plan as they were in the BTR Scheme.  

40. It appears the BTR Scheme was operating with a healthy surplus.  As a result, the trustees of the BTR Scheme were able to provide bonuses and the ex-gratia early retirement scheme.  The bonuses clearly related to past service – that is, service up to the relevant date.  There was no guarantee that bonuses would be paid on service accrued in the future as this would depend upon the funding of the BTR Scheme at that future time (ie.  whether there would be a surplus).  Trustees have the discretion to be able to improve benefits in this manner where there is a surplus, but members have no proprietary right in its distribution; nor, even with a history of previous decisions, can it be assumed that the Trustees would always act in this way.   

41. Mr Fogarty considers the potential future bonus declaration to be a benefit which should be provided by the UniPoly Plan.  However, the actual benefit that existed was the right to be considered for discretionary benefits.  This right also exists in the UniPoly Plan.  

42. Mr Fogarty considers he was misled about the UniPoly Plan when he was considering transferring his accrued benefits because of the use of the phrase “broadly equivalent”.  

43. There may be an argument that, had the decision to further divest Dunlop following its transfer to UniPoly already been made prior to the first transfer, this information should have been given to BTR employee representatives and thus found its way to Mr Fogarty.  I am wary of assuming that, even if this had happened, Mr Fogarty would have been able to negotiate redundancy from BTR and thus benefit from the ex-gratia redundancy provision.  Nor am I convinced that he would, at that stage have recognised the likelihood or possibility of his being made redundant if there were, at some future time, a further transfer of employment.  

44. The Respondents say it was made clear during the presentations by PwC that the discretionary practices carried out in the BTR Scheme, such as the payment of bonuses, were unlikely to be continued.  Obviously Mr Fogarty does not agree with this, as a fundamental part of his complaint is that the differences between the two schemes were not pointed out.   I note that one of the presentation slides specifically refers to early retirement and the fact that a reduced pension would be paid for retirement between ages 50 and 60.

45. It seems to me not so much that Mr Fogarty was misled about the benefits available under the UniPoly Plan, but rather that he gained the mistaken impression that there would be absolutely no difference between the two schemes – existence and use of surplus included.  I do not think there is substance in this aspect of his complaint.  The two Schemes do indeed provide broadly equivalent benefits.

Entitlement to a Full Pension Rather than an Actuarially Reduced Pension Upon Early Retirement 

46. The explanatory booklets for both the UniPoly Plan and the BTR Scheme explain that members may retire between 50 and 60 years of age, but that a reduction factor will be applied to reflect early retirement.  It is clear that, while the BTR Scheme was operating with a surplus, members were being provided with additional benefits as a means to reduce the surplus as required by statute.  One of those additional benefits was the ex-gratia early retirement arrangement, by which members could receive enhanced early retirement benefits if they were made redundant.   However, what must be kept in mind is that, by making this arrangement “ex-gratia”, there was no legal right to benefit.

47. TUPE and the effect of the Beckmann decision mean that rights associated with redundancy, even although a right via an occupational pension scheme, will be protected.   However, Mr Fogarty did not have a right to an unreduced early pension in the event of redundancy: his right was to the pension set out in the Rules of the Scheme, ie to an actuarially reduced pension.  Consequently, when his employment transferred to UniPoly, there was no right to an unreduced pension on early retirement.  
Provision of Quotation for Retirement Benefits

48. There is no evidence the Trustees were aware that Mr Fogarty wished to take his pension when he was made redundant.  Clearly the Trustees needed this knowledge as it is the Trustees who authorise payments to be made from the UniPoly Plan.

49. Mr Fogarty says he made clear to Dunlop that he wished to take his pension benefits early and he has said he was told he was entitled to his pension at that stage.  Mr Fogarty was provided with the retirement benefit quotations for two different dates which, he says, were provided by Dunlop.  Retirement benefit quotations are issued either upon request, or when the member is nearing their normal retirement date.  Mr Fogarty did not fall into the latter category and, therefore, I conclude that the quotations were requested.   It is not clear who made the request - there has been no suggestion it came from Mr Fogarty; Dunlop itself has suggested it may have been local management at the time.  It is also not clear why the two dates were selected as, to my knowledge, neither had particular significance.  Nevertheless, Dunlop has not disputed that it was aware of Mr Fogarty’s desire to take his pension benefits from the date of his redundancy.

50. Mr Fogarty says that he believed his retirement would be an automatic process following on from his redundancy.  While I have not seen anything to support this view, I have taken into account the information contained in the Scheme’s Members’ Booklet.  This advises that the member “may elect to retire early”, but does not say how, or to whom, the election should be made.  Having made clear to Dunlop that he wished to take early retirement, there was no reason for Mr Fogarty to have known that a formal election or application needed to be made to the Trustees.  

51. For whatever reason, Mr Fogarty was never provided with a retirement benefit quotation as at the date he was made redundant.  He says there was never, at least in his mind, any doubt about the date he wished to retire.  PwC have said that, as he never accepted either of the benefit quotations provided to him, his benefits were deferred.  It is not surprising no acceptance was forthcoming as, irrespective of quantum, neither of the dates on which the quotations were based was correct.  Mr Fogarty took the issue up with his employer, but there is no evidence to suggest that any further enquiries were made on Mr Fogarty’s behalf by Dunlop, or that Mr Fogarty was given any information about how to arrange his pension in the meantime.  The lack of any attempt to deal with Mr Fogarty’s concerns clearly contributed to the eventual stalemate and caused considerable distress and inconvenience to Mr Fogarty.

52. It also seems to me that the Members’ Booklet provided inadequate information about the early retirement process.  If adequate information had been provided, such that Mr Fogarty knew application needed to be made to the Trustees; it may still be that a dispute arose over the quantum – but, at least, there would be no doubt about the date.  To this extent, I find there was maladministration.  The injustice Mr Fogarty has suffered has been the absence of an income since his redundancy, despite his attempts to have his pension paid “without prejudice” in 2002.  

53. I am pleased to note that having indicated to the Trustees the direction I had in mind to allow Mr Fogarty now to receive his pension he has told me that the Trustees have now already taken that action.  Thus I not longer need to make such directions and have limited myself to a direction to redress the injustice identified in paragraphs 51 and 52.

DIRECTIONS
54. I direct that, within 28 days of the date of this determination, Dunlop pays to Mr Fogarty the sum of £250 to redress the injustice caused to him by the maladministration identified in paragraph 51.

55. I direct that, within 28 days of the date of this determination, the Trustees pay to Mr Fogarty the sum of £250 in compensation for the injustice caused by the maladministration identified in paragraph 52.

DAVID LAVERICK

Pensions Ombudsman
10 March 2004
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