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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mr JG Walker

Scheme:
The Sun Chemical Ltd Retirement Benefit Scheme

Respondents:
Sun Chemical Ltd (Company)


The Trustees of the Sun Chemical Ltd Retirement Benefit Scheme (Trustees)

MATTERS FOR DETERMINATION

1. Mr Walker complains that:

a his employer Sun Chemical Ltd failed to make changes to the Scheme to ameliorate the impact of a substantial reduction in his gross earnings. He contends that the Company breached its obligation of good faith to him; and
b the Trustees of the Scheme have breached a duty to ensure that the Company acted in good faith towards him.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY SCHEME RULES

3. The Scheme is governed by a Definitive Trust Deed and Rules dated 11 June 1991.
a In Schedule 1 of the Rules:

· Pensionable Salary is defined: “in relation to a Member [Pensionable Salary] is determined on the date on which he becomes a Member and on the first day of each Scheme Year thereafter while he remains a Member in Pensionable Service and means his Qualifying Salary reduced by an amount equal to the annual rate of the lower earnings limit applicable on the date on which Qualifying Salary is determined”.
· Qualifying Salary “in relation to a Member is determined on the date on which he becomes a Member and on the first day of each Scheme Year thereafter while he remains a Member in Pensionable Service and means his gross earnings from the Employers in the immediately preceding Tax Year”.
· Final Pensionable Salary “in relation to a Member means the highest average of his Pensionable Salary for any period of three consecutive Scheme Years (or for such shorter period as he shall have been in receipt of Pensionable Salary) during the ten years ending on the date on which he ceases to be in Pensionable Service”.
· Scheme Year means: “(i)The period commencing on the 1st day of June 1987 and ending on the 5th day of April 1988, and (ii)A period of twelve months commencing on the 6th day of April 1988 or an anniversary thereof”.
b In Part III of the Rules, the following provisions are made:
· Member’s contributions are paid by a member “in each Scheme year while he remains in Pensionable Service…at the appropriate annual rate…of 6 per cent of his Pensionable Salary”.

· Employer’s contributions are paid “of the amount which after taking account of the Members’ contributions is in the opinion of the Trustees and the Principal Company required to enable the Trustees to make due provision for the benefits under the Scheme”. 
MATERIAL FACTS

4. The Scheme is a defined benefit arrangement established by Trust Deed dated 8 June 1987. The Company is the Principal Employer under the Scheme. The administration and management of the Scheme is vested in the Trustees. At the last Actuarial Valuation dated 6 April 2001, there were 981 active members in the Scheme.
5. Mr Walker commenced employment with the Company on 26 November 1979. He became eligible to join the Scheme on 16 February 1981 and joined on that date. Normal retiring date for Mr Walker is his 65th birthday. He is required to contribute 6% of pensionable salary to the fund. The Company undertakes to meet the balance of the cost of the scheme. The Scheme provides an annual pension of one-sixtieth of the member’s final pensionable salary at normal retirement date for each completed year of pensionable service.
6. Mr Walker was paid a basic salary, plus substantial overtime earnings. With effect from 1 March 1998 a production bonus was consolidated into basic salary.  The Company’s site where Mr Walker worked experienced trading difficulties with a lower demand for the Company’s products. That led to reduced production and a consequential reduction in the need for overtime. As a result around 46 employees, including Mr Walker, experienced a reduction in their gross earnings and consequently their pensionable salary. The fall in Mr Walker’s gross earnings was particularly marked between the tax years ended 5 April 1997 and 5 April 2000 and he was one of 29 Scheme members for whom this reduction may have impacted on final pension benefits. 
7. Mr Walker received a pension benefits statement each year. That gave a projected amount for his pension at normal retiring date based on his current pensionable salary. The reduction in Mr Walker’s gross earnings was reflected in his projected pension and examples of this are shown below: 
Benefit statement date
Qualifying earnings
Pensionable earnings
Projected pension at NRD

6/4/97
£30,321
£27,097
£13,661

6/4/98
£29,667
£26,339
£13,279

6/4/99
£24,455
£21,022
£10,589

6/4/02
£27,772
n/k
£12,035

8. Mr Walker was concerned about the effect the decrease in his gross earnings was having on the level of his projected pension.  He raised that matter with the Trustees and asked them to amend the rules so as to form a safety net for the few employees that would, in his view, be adversely affected. He complained that he had lost the benefit of a large proportion of the contributions he had paid before the reduction in overtime. These contributions had been based on higher earnings, but his pension would now be based on a lower final pensionable earnings. He said that he and other members would have little or no chance of reaching the pensionable salary that he would have expected based on his previous earnings and that any pay increases that he might receive in the future would be applied to his earnings now and not his previous (higher) earnings. The Trustees discussed the matter and agreed unanimously that no special treatment could be given regarding the pension provision.

9. Mr Walker instructed Sacker and Partners Solicitors (Sackers) who, on 10 April 2000, put forward a number of proposals to reduce the impact of the reduction in Mr Walker’s earnings to the Company’s Solicitors, Freshfields Bruckhaus Deringer (Freshfields). 
a Sackers said that there was some degree of protection within the Trust Deed in that final pensionable salary effectively took into account the last 12 or 13 years of pensionable earnings prior to the member leaving pensionable service. They said that that protection was limited and members with more than 12/13 years to retirement would receive no protection at all and for other members the protection would be limited because over such a long period, inflation would erode the real value of the earlier pensionable salaries. In order to enhance the protection and soften the impact for the members concerned they asked whether the Company and the Trustees would agree to the earlier pensionable salaries being dynamised i.e. increased in line with inflation. They contended that that would go a long way to protect the members who had less than 12/13 years to retirement. 

b Sackers also asked whether members who had more than 12/13 years to retirement could opt out in respect of past service (thus creating a deferred pension that would be subject to revaluation) and to rejoin for future service. 

10. The Company considered those proposals and took professional advice on the impact of them on the Scheme. They decided that they were not prepared to make exceptional arrangements and that they had no plans to change the rules of the Scheme.
11. Following representations from the Graphical Paper and Media Union (GPMU) the Company made a proposal to members of the Scheme. On 29 November 2000 the Company wrote to Mr Walker outlining details of the agreement reached in principle between the Company and GPMU in respect of pension contributions since 1996-1997.  The main parts of it were as follows:

a “Employees aged 57 or under at 6 April 1997 whose taxable earnings in the tax year 1999-2000 are less than taxable earnings in the tax year 1996-1997 will be given the option to pay, for each scheme year, additional pension contributions into the main fund of the scheme equal to the extra contributions that they would have made had their earnings in the tax years after 1996-1997 been identical to their earnings in that tax year.

b Providing that an employee makes the required extra contributions the Company will guarantee that the employee’s pension at retirement age will be based on final pensionable salary directly related to the 1996-1997 taxable earnings. The Company will pay the extra cost of providing this value of pension.

c If an employee starts to make such payments then he will be obliged to make them for every subsequent year until the taxable earnings for any tax year exceed the taxable earnings for 1996-1997.

d Payments will start from the payroll for April 2001. Retrospective payments can be made over two years. Payments for each current year, starting at 6 April 2001, must be made over twelve months.”
12. A footnote to the proposal said that when deciding whether or not to make additional contributions members should bear in mind that if taxable earnings for any future year from then on were higher than they were for 1996-1997 then the additional contributions they would have made would not have resulted in a higher pension and would not be recoverable. The Company offered access to a pensions specialist.

13. Mr Walker received advice that to accept the offer would not be in his best interest since if his earnings increased in line with inflation, his earnings for 1996-1997 would be exceeded before retirement. Sackers made further representations to the Company to fine-tune the proposals but the Company said, through Freshfields, that they were not prepared to depart from the offer they had made and that it was up to the employees to decide individually what they wanted to do. Mr Walker considered that the proposal by the Company was unacceptable and that it did not address his  problem.

14. Mr Walker’s complaint was considered first by the Scheme Administrator under stage one of the Scheme’s Internal Disputes Resolution Procedure (IDRP). In his letter to Mr Walker dated 11 September 2001 the Scheme Administrator said that: 
a the reduction in earnings might have an impact on the value of final pensions but that was not inevitable due to factors such as the method of determining final pensionable salary and the number of years that a member would work up to retirement; 

b Mr Walker’s contributions had been made in accordance with the rules of the Scheme and that under the rules of a final salary scheme, pensions actually paid were not directly related to the total value of contributions made;
c the Trustees had carefully considered the proposals that had been made by Mr Walker’s advisers but they considered that they would have had a detrimental effect on the fund, would have required changes to the rules to the detriment of the scheme and its members and that they would not be fulfilling their obligations as trustees if they had adopted them; 
d the Company had been fully consulted at all times regarding the proposals that had been made. He said that the offer made by the Company, following negotiations with the GPMU had the backing of the GPMU although both the Union and the Company recognised that it might not be in the interests of every employee to take it up as some employees were not likely to be affected; and

e the Scheme Administrator was satisfied that the Trustees and the Company had acted correctly and in accordance with the Trust Deed and Rules of the Scheme in their response to representations made to them.
15. Mr Walker proceeded to stage two of the IDRP. The Trustees considered his complaint and after taking legal advice they decided not to uphold his complaint. In a letter to Mr Walker dated 13 March 2002 they said that they had no unilateral power to change members’ benefits without the approval of the Principal Employer and confirmation that it would be prepared to meet the cost of any augmentation.  They said that the Company had made an offer to augment Mr Walker’s benefits in line with his previous highest pensionable salary. However, they understood that the Company was unwilling to make any further offer. 

16. Mr Walker referred his complaint to me.  

17. In their response, Freshfields on behalf of the Company and the Trustees, said that: 

a Mr Walker’s basic salary had increased year on year but his gross earnings had fallen between the tax years 1996/1997 and 1999/2000. Since 2000/2001 his gross earnings had been increasing; and

b the Company did not have any contractual obligation to provide a specific value of gross earnings and Mr Walker had no contractual right to overtime. It is evident that when there is a variable element in an employee’s gross earnings those earnings could fluctuate;

18. With specific reference to the Company, Freshfields said:
a Mr Walker has not suffered any injustice resulting from maladministration since the company has not been guilty of:
· bias, because it is treating all members in the same way;
· neglect or inattention, because it carefully considered Mr Walker’s requests and took steps to find a solution;
· delay, because there have been no unreasonable delays in dealing with the issue;
· incompetence or ineptitude, because it has sought professional advice throughout; or
· acting in a perverse or arbitrary way, because professional advice indicated that to have implemented Mr Walker’s suggestions might have had a detrimental effect on the fund as whole.
b Further, the reduction in gross earnings is an employment matter and cannot be said to amount to maladministration in connection with the pension scheme.
c Mr Walker has claimed that the Company has breached its obligation of good faith. The Company assumes he is referring to the mutual duty of trust and confidence established in Imperial Group Pension Trust v Imperial Tobacco:

· the Company does not consider that this duty imposes any duty on the Company to consider amending the pension scheme to compensate Mr Walker for a reduction in gross salary; and

· even if such a duty existed, the Company has discharged it by taking the steps already referred to.
19. With specific reference to the Trustees, Freshfields said:

a the Trustees gave Mr Walker’s complaint due and careful consideration and took professional advice. They are not guilty of maladministration;

b Mr Walker claimed that the Trustees had breached their duty to ensure that the Company acted in good faith. In fact, the Trustees:

· are not under such a duty;

· have a primary duty to act in accordance with the Scheme’s Trust Deed and Rules, which they have done;
· are normally expected to act in the best interests of all beneficiaries to the Scheme, including the Principal Employer;

· could not have implemented Mr Walker’s proposals since they have no power to enhance members’ benefits. This power lies with the Company and only on payment of additional contributions (per Rule38(A)).

CONCLUSIONS

The alleged failure of the Company to change the Scheme to ameliorate the impact of a reduction in Mr Walker’s gross earnings.
20. The pension statements that Mr Walker received in April each year were a snapshot of his possible pension benefits at normal retirement date, based on his current pensionable earnings. His actual pension will of course depend on his pensionable service and final pensionable earnings, calculated according to the rules of the scheme.

21. The nature of final salary schemes means that a reduction in earnings at or near a member’s retirement date may result in a pension lower than might have been expected if earnings had remained steady, or increased. The Scheme provides some limited protection for such eventualities within the Trust Deed by virtue of the definition of final pensionable salary (paragraph3.a) which provides some smoothing of earnings within the final 13 years before retirement. 

22. Mr Walker’s contributions have been made in accordance with the rules of the Scheme. Under those rules pensions actually paid at retirement are related to final pensionable salary and pensionable service and not the value of contributions that have been made by the member. 

23. In my view the Company gave due and proper consideration to the proposals put forward by Sackers but after taking professional advice they considered that the proposals would have had a detrimental effect on the fund. There was no duty on the principal employer to implement changes to the Scheme to accommodate a particular group of members who were affected by a fall in pensionable earnings. Nevertheless the Company entered into negotiations with the relevant Union in order to provide a possibly better alternative although as was pointed out, there was an element of risk in a member paying additional contributions under that option. In the event, Mr Walker chose not to take advantage of that option. I see nothing in the way in which the Company has acted to indicate any breach of trust or other maladministration. I do not uphold Mr Walker’s complaint in this respect.

The Trustees’ alleged breach of duty to ensure the Company acted in good faith towards Mr Walker.
24. I do not consider that the Trustees were under such a duty as Mr Walker suggests. The Trustees’ overall responsibility under the Trust Deed and Rules is to all scheme beneficiaries both in respect of the assets of the scheme and in observance of the rules of the scheme. Their primary duty is to administer benefits in accordance with the rules of the Scheme. 

25. The Trustees correctly investigated Mr Walker’s complaint. They sought professional advice and considered the well-being of the fund as a whole and its beneficiaries. At all times, they have acted in accordance with the rules of the Scheme.


26. I therefore do not uphold Mr Walker’s complaint in this respect. 

DAVID LAVERICK

Pensions Ombudsman

1 September 2004
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