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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs YL Evans

Scheme
:
Dean & Chapter of Bristol Cathedral EPP - 20362K

Administrators
:
Scottish Provident Limited (Scottish Provident)

Windsor Life Assurance Company Limited (Windsor Life)

THE COMPLAINT (dated 24 May 2002)

1. Mrs Evans has complained of injustice as a consequence of maladministration on the part of Scottish Provident and Windsor Life in that they have failed to ensure that her benefits were secured following a request for a transfer.

MATERIAL FACTS

2. The Scheme is an executive pension plan where the benefits are secured by a with profits policy with Scottish Provident.  Mrs Evans was a member of the Scheme from August 1988 until January 1990.  In March 1990 General Portfolio wrote to Henham Smith Limited (the trustees’ financial advisers) requesting information about a possible transfer on Mrs Evans’ behalf.  General Portfolio was later acquired by GAN, who were in turn acquired by Windsor Life.

3. On 18 September 1990 the then Treasurer for the Dean & Chapter of Bristol Cathedral signed a form requesting Scottish Provident to draw a cheque for £1,421.50 in respect of transfer values for Mrs Evans and another member.  Scottish Provident produced the cheque on 26 September 1990 and forwarded it to Henham Smith Limited on 27 September 1990.  Scottish Provident say that they would have cancelled the policy in respect of Mrs Evans as soon as the cheque was issued and not waited until it was cleared or a receipt had been confirmed.  They say that, had the cheque not been cleared, this would have shown up in their accounts and they would either have reissued the cheque or reinstated the policy.  Henham Smith Limited wrote to General Portfolio on 10 October 1990 enclosing the cheque and asking for an acknowledgement of receipt.  They have no record of having received any acknowledgement.

4. In 1995 the Inland Revenue reminded Scottish Provident that it had not received the appropriate documents for gaining exempt approval for the EPP and that provisional approval could not continue indefinitely.  The documents were subsequently submitted.  According to Scottish Provident, when the Inland Revenue queried why a request had not been made in respect of Mrs Evans, Scottish Provident explained that her benefits had been transferred out and sought retrospective approval.  Exempt approval for Mrs Evans’ EPP was given by the Inland Revenue in October 1995.

5. In April 1998, following an enquiry from Mrs Evans’ financial adviser, Scottish Provident advised that they held no benefits for her because she had transferred to General Portfolio.  Windsor Life subsequently advised that they had no record of a policy for Mrs Evans or for the other member who transferred at the same time.  They have acknowledged that some of the records transferred to them from GAN may have been incomplete but they have no way of knowing which policies may have been affected.  Scottish Provident are unable to confirm whether their cheque was ever cashed because their records only go back as far as 1991.  They are also unable to provide a copy of a discharge form other than the initial request for information from General Portfolio.

6. The current Treasurer for the Dean & Chapter of Bristol Cathedral has provided a copy of a letter from Henham Smith Limited dated 5 September 1990, which says that Scottish Provident had sent them a composite Discharge Form for Mrs Evans and the other member.  The former Treasurer was asked to sign and return the form.

7. Mrs Evans has no record of receiving any confirmation from General Portfolio that a policy had been set up in her name.

8. Windsor Life have calculated that, had the transfer value been received by them in October 1990 and secured in the managed fund, the fund value would now be £2,547.01.  Scottish Provident have calculated that the transfer value, had it remained in the EPP, would now be £3,699.00.

CONCLUSIONS

9. It is always difficult to establish exactly what happened when a number of years have passed.  I am, however, concerned that Scottish Provident are unable to provide a copy of a discharge form signed by Mrs Evans when they have copies of the initial request for information and the discharge from the trustees.  There is no record of Mrs Evans’ actually confirming that she wanted the transfer to go ahead.  Of all the forms and records involved in the transfer process the member’s discharge is arguable the most important.

10. In my opinion, in the absence of definitive proof that the member’s benefits have been secured elsewhere, Mrs Evans’ benefits remain with the Scottish Provident EPP.  The fact that Windsor Life have no records for either member included in the transfer cheque suggests to me that the cheque went astray.  This view is further strengthened by the fact that Mrs Evans has no record of any policy details from General Portfolio.  Whilst it is impossible to be absolutely certain what happened, the balance of probability favours the cheque not reaching its destination.

11. Scottish Provident’s refusal to acknowledge that, in the absence of proof that Mrs Evans’ benefits had been secured elsewhere, the liability for her benefits remains with the EPP amounts to maladministration on their part.  I uphold Mrs Evans’ complaint against them.

12. Since there is no evidence that Windsor Life (in its former incarnation) either requested the transfer value cheque on Mrs Evans’ behalf or received the subsequent payment, there is no reason why they should now accept this liability.  I do not uphold Mrs Evans’ complaint against Windsor Life.

DIRECTIONS

13. I now direct Scottish Provident to reinstate Mrs Evans’ EPP at its present fund value.
DAVID LAVERICK

Pensions Ombudsman

24 April 2003
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