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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr N Sadler

Scheme
:
The Police Pension Scheme (the Scheme)

Respondents
:
Ministry of Defence (the MOD)

Kent County Constabulary (Kent Police)

Kent County Council (the Administrator)

MATTERS FOR DETERMINATION

1. Mr Sadler expected his benefits from his former scheme, the Armed Forces Pension Scheme (the AFPS) to be transferred to the Scheme when he joined the Kent Police in February 1979.  Those benefits were not transferred at that time and despite an appeal by Mr Sadler have still not been transferred.  He claims this to be due to a failure by the MOD and/or Kent Police and to have been thereby caused and the injustice to be that he may now lose the advantage of having those benefits transferred. 

2. Mr Sadler also contends that at no time was he advised of the existence of OPAS or the Office of the Pensions Ombudsman when formally complaining about this matter.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS – THE TRANSFER

4. Transfer arrangements were introduced in January 1979 when the scheme joined the Public Sector Transfer Club and applied to all those who left or had left service after 1 April 1975. 

5. The arrangements were publicised internally by means of a Defence Council Instruction.  The Civil Service Department wrote to all schemes participating in the Public Sector Transfer Arrangements (the Club) and asked them to draw this extension of the transfer arrangements to the attention of all members of their schemes so that ex service personnel could apply for a transfer. 

6. Their letter dated 31 January 1979 stated the following:

“Scheme managers are asked to draw this extension of the transfer arrangements to the attention of all members of their schemes so that ex-Servicemen and women who have left the Forces since 1 April 1975 can apply for transfer payments in respect of their pensionable service in the Armed Forces.” 

7. Mr Sadler joined Kent Police on 5 February 1979 and on 7 February 1979 he provided details to the Scheme of his previous employment and benefits by way of completing an application form in the following way:

“Whether subject to a Pension Scheme

If YES please state (1) whether contributions refunded; or (2) whether your pension rights were preserved i.e. frozen; or (3) whether your rights were transferred to subsequent employment (see note below). 

‘BEST TO MY KNOWLEDGE, PENSION RIGHTS WERE PRESERVED, AND WILL BE TRANSFERRED’.”

8. The ‘note’ referred to stated:

NOTE: 1. If you have joined the Kent Police Force on a direct transfer from another Police Force a transfer of pension rights will be effected automatically under the terms of the Police Pension Scheme.

            2. Transfers can also be obtained from many other pension schemes attached to both public and private sector employments but only if an individual specifically requests such a transfer to be arranged.  If therefore, you were a member of a scheme in your previous employment, you should complete the section opposite.


*1. I am interested in a transfer of pension rights from previous employment and ask to be supplied with further information before finally deciding.

*2. I do NOT wish a transfer of pension rights to be arranged in my case.

(* Delete applicable item) 

Mr Sadler did not delete either of the two options. 

9. On 8 March 1979 the Home Office issued an announcement attaching a revised list of pension schemes participating in the Club.  The announcement announced the addition of the AFPS as one of them and stated the operative date as 1 April 1975.

10. Notification to members of the Police Pension Scheme was by way of General Order 45/79 which stated:

“B.
Transferability of Pension Rights

1. Further to General Order 84/78 dated 6 November 1978, transferability arrangements now exist between the Police Pension Scheme and the Armed Forces Pension Scheme.

2. Any officer, who has served in the Armed Forces and left that service on or after 1 April 1975, can apply for transfer in respect of their pensionable service.

C. Time limit. 

1. No time has been imposed on the implementation of these arrangements but it will be in the interest of all concerned for reports to be sent as soon as possible, and therefore, the County Treasurer would be pleased if all claims could be received in this Department by 31 December 1979.”

11. On 8 March 1980 the Home Office issued Circulars No 39/1979 and on 16 April 1980 issued 38/1980 later accompanied by Addendum dated 30 July 1980.  Each police force then issued their own Force Orders to publicise the new arrangements.  

12. A further General Order, 62/81 was issued on 17 August 1981 extending the time limit for the acceptance of transfers in the following way:

“Recently the Armed Forces Branch have extended the time limit to 30 September 1981.  Therefore, any officer who served in the Armed Forces and left that service on or after 1 April, 1975, but before 31 January, 1979, can request that his/her pension rights be transferred to the Police Pension Scheme.” 

13. In cases where no interest was shown in taking a transfer the papers would have been filed and no further action taken.  Where interest had been shown, this would have been investigated and upon receipt of an appropriately completed form the Pensions Department would have set up a pension record and details of the transfer value would have been requested from the previous employer.  A service credit would then have been calculated and the officer notified.  If the applicant wished to proceed payment of the transfer value would have been requested from the previous employer and upon receipt of the money the additional service would have been added to his record with Personnel and Payroll also being notified of the additional service.  

14. On the basis of Mr Sadler’s pensionable salary on discharge from the MOD amounting to £4,000, the Administrator estimates a service credit of 3 years 182 days could be provided in the Police Pension Scheme. 

Mr Sadler’s submissions

15. He says that the words he used on his original application clearly expressed his decision to transfer.  He could have transferred the service credit to the Scheme and that his Kent Police pensionable service should be augmented with the same additional years and days he would have got had the original transfer taken place.  He says he was advised by the Police Federation when completing the paperwork.

16. Not until 1993, after a discussion with a colleague, did he query whether the transfer had gone ahead.  He was informed that his AFPS benefit had not been transferred and that it could no longer be transferred.

17. After a discussion with another colleague in 1997 Mr Sadler says he made a further enquiry which met with the same response.  He approached the Police Federation but was led to believe at that time that there was nothing further that could be done.

18. Mr Sadler has stated that he has no recollection of having seen the General Order 45/79 and that the method of disclosing information through General Orders was unsatisfactory and ineffective. 

MOD submissions 

19. In 1979, in order to qualify for a preserved award in the AFPS, an individual must have served for 5 or more years.  As the AFPS is a non funded and non contributory scheme, where a preserved award was not payable, a Contribution Equivalent Premium (CEP) was paid to the DSS in respect of the State Guaranteed Minimum Pension thus discharging the AFPS of all liability.  Where a transfer was requested into a club scheme a ‘notional’ pension would have been calculated based on service from age 18 until discharge provided that the transfer was requested within the time limits.

20. In summary when Mr Sadler left the Armed Forces:

· the MOD would not have written to him personally about the new transfer arrangements; notification would have been through Police Orders;

· he was not entitled to a preserved pension award as he had less than 5 years service in the AFPS;

· a transfer was not requested and a CEP was paid into the State Scheme in respect of this service.   

Kent Police Submissions 

21. When Mr Sadler joined them he had completed the pensions form and although he had stated “best of my knowledge pension rights were preserved and will be transferred”, he did not indicate clearly by choosing one of the options offered to show either that he was interested in a transfer or that he was not.   They have emphasised that Note 2 on the application form clearly advised applicants that transfers could be obtained but only if an individual specifically requests such a transfer to be arranged and those who were members of a scheme in a previous employment should answer question 1 or 2 of the Note and that Mr Sadler did not. 

22. Had Mr Sadler clearly chosen the positive option to transfer his benefits a pensions record would have been set up and details of the transfer value and service would have been requested from the former employer.  Once details had been received a service credit in the Scheme would have been calculated and the officer notified of the amount of additional service.  

23. Kent Police accepts that that Mr Sadler queried his pension rights in 1993 and that he was advised that nothing more could be done following enquiries with the MOD.  It says it should not be held responsible for the advice given by the Administrator.

The Administrator’s submissions

24. All scheme members have a responsibility to make clear their requirements and ensure where possible that their instructions are carried out and that it is an unacceptable defence for Mr Sadler to claim to have assumed the transfer had taken place.

25. Notes contained on the application form issued to Mr Sadler on admission to the Scheme state that Mr Sadler did not delete or action the instructions attached to Notes 1 or 2.

26. While Mr Sadler stated on his application form that he had a preserved pension, this was an error, as he had not fulfilled five years qualifying service. Therefore it was reasonable for the Council to interpret the statement ‘and will be transferred’ as meaning that Mr Sadler had instructed the AFPS to make a transfer and that his failure to complete box 1 and 2 was a deliberate act to avoid duplication of this instruction. It cannot be blamed for having not taken an alternative action when the form was returned only partially completed. 

IDR

Mr Sadler’s submissions

27. Mr Sadler has said that he was not provided with a copy of a pension booklet and that there is no evidence that one was provided.

28. Mr Sadler says that in his dealings with the Kent Police payroll and pensions staff he was not advised of the existence of the IDR procedure and only became aware of this through his contact with OPAS who assisted him prior to his complaint being brought to my office. 

Kent Police submissions

29. Kent Police add that when the second query was raised in 1997 this was considered to be a continuation of the original query.  They say that although notification of the internal dispute resolution (IDR) procedure had taken place through a General Order, in 1997, Mr Sadler did not avail himself of this facility until 2000.  It has stated that a pension booklet available to all staff provided information on both the IDR procedure and details of the Pensions Advisory Service (OPAS) and my office. 

The Administrator’s submissions

30. Reference to both OPAS and to my office is made in the scheme booklet, which would have been available to Mr Sadler.

CONCLUSIONS

31. Mr Sadler says he was under the impression that his request to transfer from the AFPS to the Scheme would have been effected by the completion of the application form on taking up employment with Kent Police on 5 February 1979. As Mr Sadler is saying that he assumed that the transfer had been processed it is not relevant whether he did or did not see the General Order 62/81, which provided an extension to the time limit in 1981.

32. Turning to the transfer application form, Mr Sadler failed to complete box 1 and 2 but stated that ‘best to my knowledge pension rights were preserved and will be transferred.’  He might reasonably have been expected to query the matter himself when he was not contacted about providing his consent to transfer. 

33. The MOD did not, however, receive a request for a transfer and arranged for Mr Sadler’s contributions to be paid back into the State scheme.  I do not regard the failure to effect a transfer as being the fault of the MOD.

34. Although he was not entitled to a preserved pension, the statement Mr Sadler made on the form should have alerted the Administrator, who processed the form that either a request for a transfer was being made or had been made. 

35. The Administrator states that Mr Sadler’s statement was interpreted, as meaning that he had requested the transfer directly from the AFPS and that no action was necessary. The first part of that interpretation is more understandable than the second. The Administrator is saying that it expected to receive a transfer but made no arrangements for such receipt and made no arrangements to chase the matter up when no receipt was received. It seems to me that a more likely explanation is not the one the Administrator has advanced but is that, because the option requesting a transfer to be made was not positively ticked, it decided that no action should be taken and that it did so without properly considering the effect of what Mr Sadler had written on the form. The Administrator should have returned the form to him and sought clarification.  Had the Administrator sought clarification from Mr Sadler then the wheels could have been set in motion for the transfer to have been processed.  

36. To my mind there was therefore a combined failure of 50 per cent due to Mr Sadler (whether or not he asked for advice from the Police Federation) and 50 per cent due to the Administrator that caused the transfer not to have been processed when it should have.  I make a suitable direction below to reflect that shared responsibility.  If Mr Sadler believes that the Police Federation share some responsibility for his own actions that is a matter he will need to take up with them – they are not a body within my jurisdiction.

37. There is no evidence that Mr Sadler was advised of the IDR procedure or OPAS or this office by Kent Police.  However, this maladministration has now been addressed as Mr Sadler has completed the IDR procedure and sought the assistance of OPAS prior to bringing his complaint to me.

DIRECTION

38. Within 56 days of this determination the Administrator should arrange for a payment to be made to the Scheme (from the Administrator’s own funds) sufficient to provide Mr Sadler with 50 per cent of the service credit that could have been awarded had the transfer been processed in 1979.

DAVID LAVERICK

Pensions Ombudsman

13 January 2005
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