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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants:
	Mr R Adams and others (see attached Schedule 1 for full list)

	Scheme:
	ES Group Pension Scheme (the Scheme)

	Respondents:
	Mr M Bridge, Mr R Claridge, Mr C Colbeck, Mr R Hockley, Mr M Homewood, Mr C Robinson, Mrs E Robinson and Mr T Watson (as trustees of the Scheme), Solomon Hare Personal Finance Limited (as administrators) 


MATTERS FOR DETERMINATION 

1. Mr Adams and 71 other members of the Scheme (the Applicants) make the following complaints:

1.1 On 26th July 1996, the then Trustees of the Scheme (Mr C Robinson, Mrs E Robinson, Mr R Claridge and Mr M Homewood) acquired 12,564,000 ordinary 1p shares in Beverley Group plc (Beverley Group), the then principal employer under the Scheme for which they paid £180,469. These shares are now worthless. The Applicants claim that the Trustees sought no independent investment advice, were acting in the interests of Beverley Group rather than of the Scheme, and failed to notify the Scheme Actuary of the investment.
1.2 On 6th July 1998, the then Trustees of the Scheme (Mr Robinson, Mr Homewood, Mr Bridge, Mr Hockley and Mr Watson) authorised an investment of £195,000 into preference shares in Woodlands Grange Management Services Ltd (WGMS), a company which participated in the Scheme. No dividends were ever paid and the shares are now worthless. The Applicants claim that: 
· the true purpose of this purchase was to benefit WGMS rather than the Scheme; 
· the Trustees ignored the written advice of the Scheme’s own legal advisers; 
· the purchase was contrary to the standing advice of the Scheme Actuary; 
· the purchase was not in accordance with the Trustees’ Statement of Investment Principles; and 
· the purchase was in breach of the Pensions Act 1995 (the 1995 Act) since no proper advice was obtained;

1.3 From 30 September 1996, when the Trustees of the Scheme encashed £2.4m of investments, until 28 June 2000, when the cash was reinvested, the Trustees followed an investment policy which ignored the advice of the Scheme Actuary and their investment advisers to the detriment of the Scheme.

1.4 On 11 December 1992 and 8 April 1993, the then Trustees (Mr Robinson, Mrs Robinson, Mr Colbeck and Mr Claridge) passed resolutions to augment the pension of Mr C Robinson from the normal scheme basis of 1/60 of Final Pensionable Salary for each year of pensionable service to 1/17 of the same. The Applicants contend that the correct procedures for augmentation were not followed and that the augmentations were to be financed from a surplus derived from a merger with Clyde Surveys Pension Scheme (the Clyde Scheme);

1.5 On 16 March 1999, the then Trustees (Mr Robinson, Mr Homewood, Mr Watson, Mr Hockley and Mr Bridge) authorised payment of a transfer value of £854,862 in respect of Mr C Robinson. The Applicants allege that these Trustees: 
· did not ensure that the amount of the transfer value was correctly calculated;

· did not ensure that payment was made to an arrangement permitted by the Scheme rules (the Rules); and  
· made no arrangements for securing the statutory Guaranteed Minimum Pension (GMP) liability. 
The transfer value was unreduced and the decision to pay the full transfer value was based on an interim actuarial valuation which subsequently proved to be inaccurate. 
2. The Applicants also complain about the part played by Solomon Hare Personal Finance Limited (Solomon Hare), the administrator of the Scheme, and by the actuary employed by FPS Group Limited (FPS). In May 2007 my predecessor notified the parties that the actuary however was not a Manager or Administrator of the scheme, and thus did not fall within the Pensions Ombudsman’s jurisdiction.
3. The full list of Applicants is set out in the schedule attached to this determination. 

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE HISTORY OF THE SCHEME
5. The Scheme was previously known as the Petrocon Group Pension Fund. Employees of an associated employer, Clyde Surveys (1990) Ltd, were admitted from 3 February 1992. The name of the principal employer then became Beverley Group plc and the Scheme name was changed accordingly to Beverley Group Pension Scheme with effect from 18 May 1992. Subsequently, a bulk transfer value was paid into the Scheme from the Clyde Scheme. 
6. In January 1994 Woodlands Grange Engineering Limited acquired WGMS and Engineering Surveys Limited (Engineering Surveys) from Beverley Group. According to a letter dated 1 April 1996 from Beverley Group’s solicitors, Mr Robinson, Mrs Robinson and Mr Bridge together owned 80% of the share capital of Woodlands Grange Engineering Ltd. According to Mr Bridge, the remaining 20% was held by Mr Colbeck. 
7. Beverley Group was the principal employer under the Scheme until 12 June 1997, when it was replaced by Engineering Surveys. On 14 January 1997 the Trustees had resolved that Woodlands Grange Engineering Limited should become the principal employer “in the best interests of the members of the Scheme.” However, they were later advised that, because Woodlands Grange Engineering Limited no longer had active members, it could not become principal employer, so on 12 June 1997 they rescinded their earlier decision and agreed that Engineering Surveys should become the principal employer instead. 
8. On 23 June 1997, Engineering Surveys gave notice of its intention (and that of all participating employers other than Beverley Group plc) to suspend its liability to pay contributions to the Scheme with effect from 31 July 1997. According to a letter dated 20 June 2007 from the Trustees’ solicitors, the intention behind this was to end immediately the active membership of all the members apart from the four directors, whose active membership might continue for a little longer (“towards the end of August” was mentioned) by virtue of the continued contributory liability of Beverley Group. The reason for the planned short extension of the directors’ membership is unknown. It should be noted, however, that at this time there were unpaid contributions amounting to approximately £115,000 due from Beverley Group. 
9. On 5 September 1997, Engineering Surveys gave notice of the permanent suspension of its contributions. On the same day, the then Trustees resolved that the Scheme should continue as a closed scheme. One reason given for this decision was that Mr Robinson believed that there was a possibility of re-opening the Scheme at a future date with further contributions, although such a possibility is not apparent from other contemporaneous documents which have been shown to me. All benefit accrual ceased on 30 September 1997.
10. Between October 1997 and May 1998, many or all of the participating companies either ceased to trade or entered into liquidation. Apparently Engineering Surveys became known as Testduty Ltd in October 1998, and in 1999 was replaced as Principal Employer by Safearena Ltd, but these changes are largely if not wholly immaterial to the matters of concern here. 
11. At all relevant times, the registered address of all the aforementioned companies was at Woodlands Grange, a property at some time owned by WGMS (see complaint 2).  

12. On 21 April 2000, Mr Arnold, the Scheme Actuary, presented a Minimum Funding Requirement (MFR) valuation report for the Scheme as at 1 January 2000, which had been requested by the Trustees, and the Trustees considered it at a meeting on 5 May 2000. The report put the MFR solvency of the Scheme (i.e. the value, on prescribed actuarial assumptions, of the market value of its assets divided by its liabilities) at 70%, which translated into a shortfall of £1.9m.  Mr Arnold advised that the financial position of the Scheme could not be improved sufficiently to allow it to continue as a closed arrangement, and that it should be formally wound up. Therefore the Trustees resolved to wind up the Scheme with effect from 1 June 2000. 
THE PEOPLE INVOLVED IN THE RUNNING OF THE SCHEME

The Trustees
13. In 1992, the Trustees were Mr Robinson, Mrs Robinson, Mr Colbeck and Mr Claridge. Mr Colbeck ceased to be a trustee in 1995 and was replaced by Mr Homewood. Mrs Robinson resigned with effect from 9 October 1997, and on the same day Messrs Watson, Hockley and Bridge became trustees. 
14. Mr Hockley and Mr Bridge were member-nominated trustees, while Mr Watson seems to have been treated as a replacement for Mrs Robinson.

15. Mr Claridge gave notice on 2 March 1998 that he wished to resign as a trustee. From that date onwards he was not asked to attend trustee meetings, and so it appears that, in effect, he was treated as having been removed from about that date.
16. Mr Robinson purported to retire from the business, taking retirement benefits from the Scheme, and departed the scene in March 1999, but he remained a trustee, although he did not continue to participate actively in trustee business. He gave notice of his resignation as trustee on 5 June 2000. At the Trustees’ meeting on 28 June 2000, it was resolved formally to remove him on the grounds that it would otherwise take three months from 5 June for his resignation to take effect and communications with him were proving very slow.

17. On 11 April 2001, Fairmount Trustee Services Limited (Fairmount) was appointed as an independent trustee by the Occupational Pensions Regulatory Authority (OPRA) under section 7 of the 1995 Act for a period of six months in order to ensure that the number of trustees was sufficient for the proper administration of the Scheme and that the Scheme’s assets were properly applied. The powers and duties of Fairmount were stated to be to the exclusion of all other trustees of the Scheme. This appointment was made permanent on 11th October 2001.  Fairmount prepared a report into the administration of the Scheme in the period preceding its appointment, which identified a number of apparent irregularities. This report led to the complaint to me. Fairmount has co-ordinated the bringing of this complaint, but is not a party to it. 

18. Mr Bridge was disqualified from acting as a trustee under section 29(1)(f) of the 1995 Act on 6 July 2001, because he had given an undertaking under the Company Directors Disqualification Act not to act as a director of a company for six years.

19. On 11th October 2001, OPRA suspended Messrs Hockley, Watson and Homewood from being trustees. These suspensions were revoked on 16 January 2002 on the ground that there were still unresolved matters regarding the Scheme.

20. Mr Homewood was disqualified on 3 February 2002, for the same reason as Mr Bridge.

21. Mr Watson died on 20 November 2007.

The administrator
22. Solomon Hare has been the administrator of the Scheme since August 1995.

The legal advisers
23. Burges Salmon was the Scheme’s legal adviser at all material times. 

Scheme Actuary
24. Mr W Law was the Scheme Actuary at all relevant times until the end of 1998. Initially he was a Senior Consultant and Actuary with The Alexander Consulting Group Limited. In about 1995 he moved to FPS. On ceasing to be Scheme Actuary he was replaced by Mr G Arnold of FPS. 

Investment Manager

25. CAMRA Investment Consulting (CAMRA) was appointed investment manager on 16 June 1998. 

Mr & Mrs Robinson

26. Despite my Office attempting to elicit responses from Mr and Mrs Robinson to the allegations made against them, they have failed to respond to, or even to acknowledge the existence of, this statutory investigation. During the course of the investigation they moved to New Zealand. At first it was assumed that they had done so without notifying any of the other parties of this fact - certainly, neither Fairmount nor my Office were informed - but this turned out not to be the case. Once it became clear they had moved from their last known address, and several other lines of enquiry had been exhausted, enquiries with Companies House revealed that, at some time in the past, Mr Robinson had given the address of one of the other former Trustees, Mr Colbeck, as his residential address. When this was drawn to Mr Colbeck’s attention, Mr Colbeck said he was unaware of why Mr Robinson had done this. However, he informed my investigator that the Robinsons were now in New Zealand, but said that he did not know their address. He provided my investigator with the name of Mr Robinson’s former secretary (who is one of the applicants) but she also said that she did not know their address. The information was eventually provided to my Office by the New Zealand Immigration Service subject to the terms of the New Zealand Official Information Act 1982. Letters sent to the Robinsons at this address similarly went unanswered. 
RELEVANT PROVISIONS OF THE SCHEME
27. The Scheme is governed by a Second Definitive Deed dated 8 September 1987 (the Deed) as amended by a number of deeds including a deed dated 26 November 1992.

28. Relevant amendment powers are set out in the following Clauses :

“20. The Company may at any time and from time to time with the consent of the Trustees alter amend extend modify or add to all or any of the trusts powers or provisions of the Trust Deed or the Rules….

23. The Trustees may at the request of or with the consent of the Employer exercise any one or more of the following discretions:-… (C) to increase any benefit payable or prospectively payable under the Scheme… provided that (i) any Member directly affected by the exercise of any one or more of the said discretions shall be notified in writing thereof …  
24. The Trustees may agree with any of the Employers that some additional payment shall be made by it to the Fund and that in consideration thereof a person (being a former employee thereof or the Dependant of such former employee) shall be entitled to such benefits from the fund as the Employer concerned shall decide and of such amount or amounts as the Trustees in consultation with the Employer and after obtaining Actuarial Advice shall decide but no benefit shall exceed the maximum amount set out in Rule 28 or any other amount consistent with approval of the Scheme under the [Finance] Act [1970] or otherwise prejudice such approval.”

29. Relevant exoneration and indemnity clauses are::

“9.(A) Subject to the powers conferred by the Scheme on the Company and the Employers the Trustees may determine as they consider just all questions and matters of doubt arising under the Scheme and any such determination whether made upon a question actually raised or implied in the acts or proceedings of the Trustees shall so far as the law permits be conclusive and neither the Trustees nor any of the Employers shall be liable for or for the consequences of any act done or omitted to be done or any payment made or omitted to be made in pursuance of any such determination notwithstanding that it is subsequently held to have been wrongly made unless such act or omission shall be proved to have been committed or omitted in personal conscious bad faith of the Trustee sought to be made liable.

(B) The Trustees…. shall be indemnified out of the Fund against any actions claims or demands arising out of anything done or caused to be done or omitted by them in connection with the exercise of any of their functions and duties in relation to the Scheme and costs arising therefrom, except an act or omission which the Trustees or the Trustee concerned knew to be a breach of trust and which the Trustees or the Trustee concerned knowingly and wilfully committed or omitted as the case may be.

(C) To the extent that the Trustees… are not indemnified within a reasonable time in accordance with sub-clause (B) hereof they shall be indemnified by the Employers (in proportion to the value of the accrued interests of their respective employees under the Scheme).

….

17…(B) No Trustee hereof shall be responsible chargeable or liable in any manner whatsoever for or in respect of any loss of or any depreciation in or default upon any of the investments securities stocks or policies in or upon which the moneys and assets of the Fund or any part thereof may at any time be invested pursuant to the provisions of this Deed or for any delay which may occur in the investment of any such moneys or for the safety of any securities or documents of title deposited by the Trustees for safe custody.”

30. Clause 21(4) (as amended by the deed dated 26 November 1992) deals with “bulk” transfers into the Scheme from other pension schemes.

“The Trustees may with the consent of the Company and the Board of Inland Revenue accept a transfer into the Scheme of the assets and liabilities of any other pension scheme or arrangement to which the Company or any Associated Company contributes or has contributed (“the Associated Scheme”) whether on a merger of the Associated Scheme with the Scheme or otherwise provided that the Actuary shall have certified that the assets of the Associated Scheme receivable will be sufficient to make full and proper provision in the Scheme for the liabilities accepted.”    
31. Clause 22 (as amended by the deed dated 26 November 1992) deals with transfer payments out of the Scheme. It provides (insofar as is relevant for present purposes):

“(1) Where a Member has ceased to be an Employed Member of the Scheme and is not in receipt of a pension from the Scheme and whether the Member is entitled to the payment of a cash equivalent under Rule 16 or not the Trustees may subject to the remaining provisions of this Clause and at the request of the Member transfer a cash sum or other assets representing the Member’s interest in the Scheme as determined by the Trustees acting on the advice of the Actuary to any other retirement benefits scheme approved under the 1988 Act [Income and Corporation Taxes Act 1988] or any other scheme or arrangement (including a personal pension scheme as described in section 84 of the Social Security Act 1986) to which a transfer can be made without prejudicing Revenue Approval of the Scheme upon terms that the Trustees administrator or provider of that other scheme or arrangement shall provide such benefits for the Member concerned in that scheme or arrangement as may be agreed with the Trustees and any restriction which as a condition of Revenue Approval of the Scheme the Trustees are required to impose on the Member whether as to taking any part of the benefits derived from the transfer in lump sum form or otherwise shall be applied in that other scheme

…

(3) A transfer in respect of the Member’s accrued rights to Guaranteed Minimum Pensions shall only be made to another scheme if made in accordance with the provisions of Rule 9 of the Overriding Appendix…

32. The conduct of trustee meetings is dealt with by clause 7(F) of the Deed:

“If and so long as there are more than Two Trustees the following provisions shall have effect:-

(i) The Trustees may meet together for the dispatch of business adjourn and otherwise regulate their meetings as they think fit. All business brought before a meeting of the Trustees shall be decided by resolutions passed by a majority of the votes of the Trustees present and voting thereon…. Two Trustees present at a meeting shall form a quorum. The Trustees may elect one of their number to be chairman of the meeting and if there is an equality of votes on the election of the chairman of any meeting the Trustee to take the chair at the meeting shall be chosen by lot;…” 

ORAL HEARING
33. During the course of the investigation an oral hearing was convened in accordance with the provisions of The Personal and Occupations Pension Schemes (Pensions Ombudsman) (Procedure) Rules 1995. The hearing was held at the request of Mr Bridge, Mr Hockley and Mr Homewood, who attended together with representatives from Fairmount.  Facts and evidence obtained at the hearing are incorporated in summary form where relevant in this Determination alongside the facts and evidence obtained from documentary sources and written submissions.  Due account has been taken of everything that my investigative staff and I have been told although necessarily the submissions (written and oral) are only summarised below.  
COMPLAINT 1: THE PURCHASE OF THE BEVERLEY GROUP SHARES

Material Facts

34. Beverley Group was the principal employer of the Scheme at the time of the purchase of the Beverley Group shares. Its Chief Executive was Mr Robinson; additionally, Mrs Robinson and Mr Bridge were described as executive directors. Together these directors controlled a substantial minority shareholding. Mr Robinson additionally owned or controlled a small number of shares in a private capacity. 
35. On 14 June 1996, Mr Robinson wrote to Mr Brassington of Solomon Hare, saying that “[y]ou will be aware that Beverley is to raise £2.0m in order to finance an acquisition sometime in July”. The letter said that the Trustees had discussed the issue of Beverley Group’s outstanding contributions to the Scheme with the company, and the company had proposed that it issue ordinary shares to the value of the outstanding debt plus interest at 10% per annum to clear the debt. The shares would be placed by Fiske & Co, the stockbrokers to the offer. Mr Robinson expressed the following view on the merits of the proposal:

“We believe that as the self investment already exists in terms of the outstanding contribution, that per se does not present a problem, also it is the certainty of clearing the outstanding contribution as part of an agreed document which is appealing.”

Mr Brassington’s views were requested by 18 June.

36. Mr Brassington replied on 17 June, saying that the proposal could be accepted providing that the Trustees believed that the investment in shares would provide a suitable return, that the subscription was on the same terms as were given to outside investors, and that the investment was consistent with the Trustees’ investment objectives and strategy to meet scheme liabilities. The letter says that, according to a fax from Mr Claridge dated 29 April 1996, the outstanding contributions amounted to £20,535, which represented less than ½% of the Scheme’s total net assets and would remain within the Trustees’ investment principles. This figure was however considerably less than the figure given at the trustee meeting of 28 June 1996, which was £114,818 (see below). (This, in turn, was considerably less than figures given some time afterwards in the 1998 Triennial Valuation, which said that the total effective underpayments to the Scheme in 1995 and 1996 for all the employers, set against the previously agreed funding rate, were £118,913 and £242,366 respectively. 
37. Mr Brassington went on to provide the following guidance on how to approach the task of deciding whether the shares were a suitable investment:

“…the Trustees should regard the payment of pension contributions and the investment in shares as mutually exclusive events, i.e. Rather than accept the receipt of shares as a method of payment of pension contributions, Trustees should satisfy themselves that, having received contributions, they would then wish to subscribe to shares having regard to the points mentioned above.”

38. On 28 June 1996, a meeting of the Trustees was convened to consider the overdue contributions from Beverley Group and Beverley Fluid Engineering, and the offer recently made by Beverley Group. Messrs Robinson, Homewood and Claridge are recorded as being in attendance. There is no record of Mrs Robinson or a representative of Solomon Hare being present. Mr Robinson was the chairman of the Trustees.

39. The amount of outstanding contributions was put at £114,848, and Mr Robinson stated that he had agreed with Beverley Group that, subject to the Trustees’ approval, the Scheme would accept 8,292,000 shares at 1.5p per share (i.e. £124,380) in satisfaction of the outstanding debt. The paper surplus thereby generated of £9,532 would cover commission. The words used in the minutes of the meeting explain the proposal as follows:

“The terms of the offer would be at 1.5p per ordinary share plus a commission as a placee of 1/8 p per share equal to 8.3% of the aggregated share value. In summary, the pension scheme would receive 8,292,000 ordinary shares in respect of the outstanding debt and a commission of £9,532.”  

Mr Robinson also produced a letter from Beverley Group’s stockbroker to the effect that the stockbroker would use reasonable endeavours to place the shares, and that the shares would be sold within three months. It was resolved to approve Beverley Group’s proposal.

40. The minutes record the reasoning behind the decision to approve the proposal:

“The Chairman informed the Trustees that as the self investment already existed, the exchange of securities for the debt could only enhance the assets of the Pension Scheme at the expense of the payment record of Beverley into the fund.”

The minutes also record that Mr Robinson circulated “a letter from the Company administrators in respect of the proposal.”
41. On 2 July 1996, the stockbroker confirmed that it would try to place the Trustees’ shares at a price of 1.5p or more. 

42. On 26 July, according to Fairmount’s report, 12,564,600 ordinary 1p shares in Beverley Group plc were acquired, the consideration being to forego £180,469 contributions apparently owing by this stage. This is said to have equated to 1.5p a share. The acquisition cost was determined in accordance with an open offer dated 5 July 1996. While I have not seen any documents of the transfer itself, none of the Trustees have questioned this account of the transfer. (It is possible that the reference to £180,469 was a typographical error, because 12,564,600 multiplied by 1.5p gives £188,469, not £180,469. Alternatively, perhaps there was an error in determining the number of shares required). In any event, it is unclear why apparently over 12 million shares were acquired rather than 8.3 million as envisaged only a month earlier. But there appears to have been a substantial increase in the contributions deemed outstanding. However, see also paragraph 46 below; an undated note of a much later trustee meeting on 16 June 1998 made by the Scheme Actuary, who at that time was Mr Law, refers to there having been “£180,000 in outstanding employer contributions (of which £115,000 due from Beverley Group)”, so, apparently, additional shares were in fact acquired in lieu of debt due from companies other than Beverley Group. It is also unknown what was now agreed about “commission”, although the 1997 Scheme accounts show an amount of £9,567 received in 1996 in respect of “Commission Receivable on Investment.”
43. On 23 October 1996, the Scheme Actuary, Mr Law, wrote to Mr Claridge, expressing concern that he had not been notified of this significant investment change and drawing attention to an undertaking given earlier by the Trustees that any self-investment would be reported. I have not seen that undertaking. He warned, among other things, that by investing directly in shares it would appear that the Trustees were infringing the Financial Services Act 1986, and strongly advised the Trustees to seek their own legal advice.

44. Mr Law wrote again on 2 December 1996, saying that he had not received a reply to his earlier letter, and asking for written confirmation that the Trustees had sought advice on the Financial Services Act point and that his earlier letter had been seen by all the Trustees.

45. The Trustees asked Burges Salmon in December 1996 whether the transfer had caused problems in relation to the Financial Services Act. In response to subsequent enquiries from Fairmount in 2001 about this, Burges Salmon told Fairmount that they had been unaware of the purchase before December 1996 because they did not advise the Trustees in relation to the purchase. Mr Hosford of Burges Salmon replied to Mr Claridge on 23 January 1997 saying that he was satisfied that the acquisition by the Trustees of the shares in the company was a one-off strategic decision, so the Trustees could not be said to be involved in the “business” of dealing; consequently there had been no breach of the Act. (It should be noted that the section dealing with this matter comprised only nine lines of Mr Hosford’s letter, which also dealt with several other Scheme matters and ran to three pages).       

46. No shares were ever placed and the shares are now worthless. According to Mr Bridge, around the time of his appointment in October 1997, trading in the shares of Beverley Group was suspended and the value of the shares was then effectively nil. At the Trustees’ meeting of 16 June 1998, Mr Homewood confirmed that the shares had been de-listed and a receiver appointed. The shares were subsequently written off in the Annual Report for the year ended 1997, which was produced in November 1998. The amount shown as written off in the 1997 Scheme accounts with regard to “employer contributions due from Beverley Group plc and its subsidiaries” is £115,062. The same accounts show £103,679 written off from the Scheme’s net assets in respect of “shares in Beverley Group plc”, which amount I assume was based on the share price immediately before the shares were suspended.
Further submissions 

47. The Applicants contend that the self-investment constituted maladministration on the part of the then trustees on the following grounds:

· the Trustees sought no independent investment advice;

· they were acting in the interests of Beverley Group rather than the Scheme; and

· they failed to notify the Scheme Actuary of the self-investment.

48. Mr Homewood says that he cannot remember many specific events occurring so long ago, but he regards this summary of facts as being broadly accurate. He says that at the time of the Trustees’ meeting, Mr Robinson considered that the Trustees had received advice regarding the investment and that the Rules had been met. On that basis, he denies the allegation that no independent advice had been sought and obtained. Moreover, he argues that Beverley Group’s subsequent failure could not possibly have been contemplated at the time. He says that the Trustees were participating in a public offering under the auspices of the London Stock Exchange, and that they were entitled to rely upon the LSE to ensure that any public offering meets its regulatory requirements. He points out that the investment represented approximately only 3.6% of the total Scheme assets at 1 January 1998.
49. Mr Claridge says that the investment in Beverley Group was dealt with by Mr Robinson and Mr Homewood. Mr Claridge says that he approved the investment at the trustee meeting on the basis of the statement given by Mr Robinson that the latter had cleared the proposal with the administrators and had taken legal advice. Moreover, the recommendations contained in the offer document indicated that it was a sound investment, and that it was within the permitted 5% self investment rule. He concedes that the Trustees overlooked the undertaking given to the Scheme Actuary and failed to inform the Actuary of the transaction at the time. 
50. Although he was not a Trustee when these events took place, Mr Colbeck offered the following observation : 
“Self investment was always raised by [Mr] Robinson as a means of solving trading companies’ financial problems and I had advised him in 1994 that company contributions to the scheme must be kept up to date. The use by him of C[reditors’] V[oluntary] A[rrangement]s to bail out financially embarrassed companies was common and invariably pension contributions would be in arrears.”   

51. In response to Mr Colbeck’s observation, Mr Bridge said that he can recall only the self investment referred to in this Determination, and only two instances of the use of CVAs, although on each occasion two companies were “linked” in these CVAs. Mr Hockley added that, in his opinion, Mr Colbeck’s evidence was “disingenuous” and that he had had personal and financial disputes with Mr Robinson prior to his departure.  

52. Solomon Hare say that no specific allegations have been made against them in relation to this complaint. It was not their role to inform the Actuary of the self-investment. Mr Brassington’s letter of 17 June 1996 gave no advice as to whether the investment should be made; it merely confirmed that the investment was allowable subject to the Trustees meeting certain conditions. The letter was written in Solomon Hare’s capacity as Scheme administrator. Solomon Hare add that the contributions figure of £20,535 was based on information provided to them by Mr Claridge. They note that the correct figure was in fact £114,818, but point out that this represented less than 5% of the Scheme’s total net assets.
CONCLUSIONS REGARDING COMPLAINT 1

53. The trustees needed to take great care before investing in the Scheme’s principal employer. If they believed that they were being faced with conflicting interests, they needed to ensure that they acted in the manner which they considered to be in the best interests of the Scheme.

54. Mr Robinson received advice from Mr Brassington about the appropriate approach to take in deciding whether to make the investment. He was expressly told that his own argument that self-investment already existed (by virtue of the outstanding contributions) did not of itself justify swapping one form of self-investment (the outstanding contributions) for another (the shares). As Mr Brassington put it, the test for deciding whether owning the shares would be in the Scheme’s interests, would be whether they would wish to purchase the shares after having received all the outstanding contributions. Would the shares provide a suitable rate of return, would such an investment accord with the Trustees’ investment principles and strategy to meet scheme liabilities, and were they being offered on the same terms as would be offered to outside investors? 

55. Instead of taking this approach, Mr Robinson informed the other trustees at the Trustees’ meeting on 28 June 1996 that, because self-investment already existed, the investment could only enhance the assets of the Scheme. I can see no basis on which he could properly make such an assertion. It appears from the responses from Mr Claridge and Mr Homewood that Mr Robinson informed them that appropriate investment advice had been given to him. There is no record in the minutes of this meeting of such a statement having been made. If it had been made it would have been at best misleading, implying that the advice had been favourable. The minutes do however record that a letter from the “company administrators” was circulated, which I find on the balance of probabilities was Mr Brassington’s letter of 17 June 1996, to which I referred in the previous paragraph. The minutes do not indicate whether separate copies of this letter were given to Mr Claridge and Mr Homewood, or whether the meeting adjourned to give them time properly to assimilate what Mr Brassington had said.   

56. If there were substantial unpaid contributions dating back to 1995, the Trustees’ first action should have been to demand immediate repayment of these contributions in cash, not in shares. If, as may have been the case, Beverley Group was unable to pay these contributions, then this should have raised serious questions about its financial health and the wisdom of taking a large number of shares in it in satisfaction of the debt. I note however that, at the same time, the company was apparently trying to raise £2m to fund an acquisition, which was almost twenty times its outstanding contributions. This raises possible questions about its good faith in relation to its Scheme obligations. In either event, the Trustees’ priority should instead have been to take security to cover the debt, so that they could protect themselves should the company fail. Shares in the Company itself would offer no such protection. 

57. Mr Homewood and Mr Claridge say that they relied on a statement from Mr Robinson that he had received advice in relation to the investment and that the proposal was in accord with the Rules. They should not have relied on Mr Robinson in this way. Reading Mr Brassington’s letter (which I have already found was available to them) should have been enough to have put them on notice that the transaction was unlikely to be in the interests of the Scheme. It would have been clear that Mr Brassington was not saying that the investment was one that the Trustees should make. Far from offering a blanket endorsement of the proposed investment, he said that the investment could only be made if certain conditions were fulfilled. If proper account had been taken of the letter, and had the Trustees embarked upon a careful consideration of whether the investment was a sensible one, the investment is not one which would have been authorised.  

58. Instead what appears to have happened is that Mr Homewood and Mr Claridge relied on Mr Robinson’s assurances that he had taken advice, rather than what that advice actually was. They were happy to go along with the investment that he proposed without much further thought, because he was the Chairman of the Trustees and took care of the day to day running of the Scheme. This approach should not have been taken. Mr Homewood and Mr Claridge should have been far more questioning about the proposed investment, particularly as it was in the principal employer, of which Mr Robinson was chief executive.  

59. The fact that the undertaking to the Scheme Actuary was overlooked is indicative of the way that the investment decision was made, namely without proper consideration of the necessary requirements and the merits of the proposed transaction. 

60. Mrs Robinson appears not to have been present at the Trustees’ meeting of 28 June 1996 and cannot therefore be criticised to the same extent as those who were. 

61. Had the transaction not been authorised, the Scheme would still have been left with outstanding contributions being owed from the Beverley Group, a situation with which the Trustees had been acquiescing for some time. With hindsight it seems unlikely that Beverley Group would have been in a position to pay off that debt. So the loss to the Scheme arising from the transaction itself might, in theory, be seen as being limited to the difference between the amount of that debt and the amount of money which the Scheme provided to Beverley Group. However, see below.
62. Are the relevant Trustees personally liable for such a loss? Clause 9(B) provides that the Trustees shall be indemnified out of the Scheme assets against any claim, except acts that the Trustees knew to constitute a breach of trust and which they knowingly and wilfully committed. This clause is a valid one, and is sufficiently broad to cover past trustees. It was held in Seifert v Pensions Ombudsman [1997] 1 All ER 214 at 215 that exoneration and indemnity clauses had this effect:

“… clauses to like effect constitute part of the terms on which a trustee accepts his appointment and provide protection in respect of his conduct as a trustee. If his acts whilst a trustee cannot give rise to liability because of cl 21, they cannot subsequently do so merely because he ceases to be a trustee.”

63. Clause 17(B) provides that the Trustees shall not be liable in any manner whatsoever for any loss caused by the investment decisions that they make. However, it cannot exclude liability for fraudulent or dishonest breaches of trust. As the Court commented in Midland Bank Trustee (Jersey) Ltd v Federated Pension Services Ltd [1996] PLR 179 at [162]:

“[t]here is no doubt that a clause purporting to relieve a trustee of liability for fraudulent breach of trust, i.e. a total exclusion of liability, would be ineffective”. 

In my judgment the clause is valid, but does not protect the Trustees from fraud or wilful default.    

64. In effect Clause 17(B) adds no further protection in these circumstances than Clause 9(B).  One offers exoneration and the other indemnity.  But neither may be relied on in the case of wilful default (or in the specific terms of Clause 9(B), knowing breach of trust). 

65. There has been no express suggestion here that the Trustees knew that they were acting in breach of their duties. However, the allegation is implicit in the complaint made by the Applicants that the “Trustees were patently acting in the interests of the company rather than the Scheme”. This assertion is given some weight by Mr Colbeck’s submission that Mr Robinson had been fond of using self-investment and CVA’s, and that “invariably” pension contributions would be in arrear. Mr Colbeck’s submission is, in turn, given some weight by records held at Companies House showing that Mr Robinson held appointments with over 100 companies, 35 of which were dissolved. Mr Bridge says however that he can recall only two occasions when CVAs were used, although on each of these occasions two companies in the group entered into linked CVAs, and Mr Hockley says that Mr Colbeck’s evidence is “disingenuous”.  What Mr Colbeck says is not critical to my findings in any event.
66. Mr Robinson said that his proposal could only enhance the assets of the Scheme. Whilst this might have been literally true in the very short term if paper assets were included, I find that he did not honestly believe that his proposal would be in the best interests of the Scheme. I am satisfied that his real motive was to try to improve the short-term financial standing of the company, in the hope that more serious problems might be avoided. Indeed, it is possible that his intention was to disguise the company’s indebtedness so as to assist with obtaining the new finance it sought.   

67. Mr Robinson was expressly told that it was not correct to consider the investment merely as exchanging debt for shares. He knew that the investment should have been considered on its own merits.  The minuted rationale for the investment, put forward as acceptable reasoning by Mr Robinson, is precisely what he was told it should not be.  I find that Mr Robinson knew that the investment was made in breach of trust (if not in precisely those terms) and that he is not entitled to rely on either Clause 9(B) or Clause 17(B).

68. As far as Mr Homewood and Mr Claridge are concerned, I find with some hesitation that they believed that they were acting in good faith. I have seen no clear evidence they knew that they were breaching their duties. Their approach may have been misguided, they may have mistakenly allowed themselves to become overawed by Mr Robinson, and they may not have paid sufficient attention to whether the transaction was in the interests of the Scheme, but there is insufficient evidence that they knew that what they were doing was wrong and that they proceeded despite this knowledge. 

69. Therefore, Messrs Claridge and Homewood are entitled to rely on clauses 9(B) and 17(B). The result of this is that they are not liable to pay any money into the Scheme in respect of the investment in the Beverley Group. 

70. The outcome is that Mr Robinson is liable for the loss to the Scheme resulting from the acquisition of these shares. What is less clear is what value to put on that loss. 
71. It is uncertain how much, if any, of the unpaid contributions the Trustees would actually have been able to extract from the company, or when. The Trustees gave up their claim - apparently to £188,469 - from the company (or companies) in the hope that their shares could be sold for at least as much as this. In fact, the shares became worthless, which left the Trustees in exactly the position they would have been in if - as seems entirely possible – Beverley Group had simply paid no more contributions. In about October 1997 shares in Beverley Group were suspended, and so it appears therefore that by that date, and perhaps earlier, the company had effectively ceased to operate.  
72. There seems to be no evidence that the Trustees actually paid any sums of money out of the Scheme in relation to commission. As far as can be understood from the extracts from the Trustees’ minutes given at paragraph 39 above, the company intended to put the Trustees in funds to cover commission they might incur on the later sale of the shares they had just acquired. Some weight is given to this interpretation by the reference in the Scheme accounts to a receipt of commission in 1996 of £9,567. In principle therefore, the Scheme gained, because the subsequent sale did not take place. In practice of course, the “commission” paid to the Scheme by the company was worth only the paper the company’s shares were printed on, which turned out to be nil.
73. In the absence of specific submissions about the company’s ability to pay, and about the commission, I find, on the balance of probabilities taking into account the company’s financial position, that the additional loss to the Scheme resulting from this transaction was nil.  
COMPLAINT 2 : THE PURCHASE OF THE WGMS SHARES

Material Facts

74. At the time that the Trustees decided to purchase its shares, WGMS was a subsidiary of Engineering Surveys, the principal employer to the Scheme. Mr Robinson was a director of WGMS at that time. 

75. The Trustees at the time of the purchase were Messrs Robinson, Homewood, Watson, Hockley and Bridge.

76. At the Trustees’ meeting on 16 June 1998, Mr Robinson stated that proposals to deal with the outstanding pension contributions from Engineering Surveys, WGMS and ET Valve Supply Co. Ltd would be made to the Trustees following a consultation with the Scheme’s solicitors. Mr Law stated that he would like to see the proposals.

77. The outstanding contributions totalled £70,547.30, of which £51,440.67 was due from Engineering Surveys Ltd, £11,599.86 from ET Valve Supply Co Ltd, and £7,506.77 from WGMS. 

78. On 30 June 1998 Mr Robinson wrote to Mr Hosford of Burges Salmon recording that “we have discussed preference shares in a general manner with Roger Hawes”, and going on to make more specific proposals. Very briefly, Mr Robinson’s proposal was that the Scheme should subscribe for £175,000 (sic) preference shares in WGMS, to be redeemed within one year “from the proceeds of the sale of the property” if necessary (see following paragraph).    

79. On 6 July 1998, by means of a Circular Resolution, the Trustees agreed to invest £195,000 in interest-bearing preference shares in WGMS. According to the Resolution, the proposal to invite the Trustees to make this investment followed “Mr Robinson’s meeting with Burges Salmon … on 29 June 1998.” The Circular Resolution began by stating 
“The Trustees are concerned at the outstanding pension contributions from Engineering Surveys Limited, ET Valve Supply Co Ltd and Woodlands Grange Management Services Ltd and have asked the companies for payment proposals.” 
The Resolution went on to explain that WGMS’s principal asset was its property, Woodlands Grange (the Grange), and it had informed the Trustees that it intended to dispose of it because the majority of its operations were by that stage carried out elsewhere. It said that it had instructed Chesterton to deal with the sale. A copy of a valuation of the property carried out by Barclays Bank plc was attached. The property was valued at £735,000 but was subject to a mortgage on which the outstanding amount was £528,202.70. The Resolution stated that Chesterton had advised that the opening offer price was likely to be nearer to £835,000.
80. The terms of the preference shares were attached to the Resolution. The interest rate was to be 10%, payable half-yearly on 1 December and 15 July. The preference shares were redeemable within a year, and redemption would be from the proceeds of the sale of the Grange. The Resolution stated that the new proposed articles of WGMS gave security to the preference share holder by restricting the actions of the Company, and that the Scheme would be able to appoint the majority of the Company’s directors. 

81. The Resolution set out the outstanding pension contributions as totalling £70,547.30. (This figure also appears in the 1998 valuation, issued some time afterwards).  
82. The Resolution stated, at Paragraph 6, that the proposal had been discussed with the pension fund solicitor, Burges Salmon, who had confirmed that there were no legal objections to the transaction. Paragraph 7 of the Resolution read:

“The financial position of Engineering Surveys Limited gives some concern to the Trustees and making an investment which provides that the outstanding pension contributions are paid has to be in the best interests of the Pension Fund and to provide working capital to Engineering Surveys Limited.”

83. On the same day, Mr Robinson wrote to Chesterton in his capacity as director of WGMS, asking that necessary steps to dispose of the Grange be put in hand immediately.

84. Also on the same day, Mr Hosford (of Burges Salmon) wrote to Mr Homewood about the proposed investment. The two had previously had a conversation on the topic, and the purpose of the letter was to confirm and expand upon the advice given in the earlier conversation. In his letter Mr Hosford said that if immediate repayment of the outstanding contributions - which would now be regarded as an illegal loan - could not be obtained, “as a minimum the Trustees should now seek to take a second charge over the property to cover the £75,000 outstanding.” In relation to the proposal to invest in WGMS, he said that:

84.1 The Trustees had to first consider how the proposed investment fitted in with their Statement of Investment Principles;

84.2 They had to receive proper advice in writing from a person authorised under the Financial Services Act;

84.3 The Trustees had to act with the prudence of an ordinary man of business investing for the benefit of others. The Trustees had therefore to satisfy themselves that further investment in the employers was prudent, and was not just propping up an ailing business. The Trustees would have to rely on their own knowledge of the employers’ financial strength and prospects in reaching this decision;

84.4 The options open to the Trustees would be to subscribe for shares in WGMS, or to directly purchase a portion of the property, as a loanback to the employers would not be permitted. 

84.5 Before subscribing for preference shares, the Trustees had to be satisfied that there was sufficient value in Woodlands Grange to enable their preference shares to be redeemed and the interest payments maintained, bearing in mind that preference shares would rank after all the other creditors of the company on insolvency;

84.6 “While taking this course will protect the Trustees as far as possible, it still does not give them any form of security for their investment or interest payments so there is a real risk of personal liability”;
84.7 Before purchasing a portion of the property, because of the outstanding mortgage “the Trustees will need to be satisfied that there is a clear degree of positive equity in the property”; and  
84.8 Whichever option they might choose, “the Trustees must act with particular caution and prudence in this complicated area”.

85. Advice was also given by Burges Salmon to Mr Bridge on 8 and 14 July 1998. Mr Bridge says that this concerned the draft Articles of Association for Woodlands Grange rather than advice specifically in relation to the share purchase; consequently he assumed that Mr Robinson had taken separate advice about the latter. Issues raised included what would happen regarding dividend payment if the shares were not to be redeemed on 15 July 1999, whether the 10% interest rate was sufficient bearing in mind the potential risks, and that control over the company could only be assured if the preference shareholders had a right to appoint a majority of the directors, because the chairman of the Board would have a casting vote.   
86. After the trustees paid £195,000 for the shares, contributions of £70,547.30 were paid into the Scheme.  None of the trustees present at the hearing was able to explain why the investment was for that particular sum, nor why it needed to exceed the outstanding contributions by such a substantial margin.. 
87. On 25 November 1998, Mr Bridge, on behalf of WGMS, wrote to the Trustees saying that the preferential dividend was about to fall due (on 1 December), but could not be paid until the Grange was sold. The Company said that it would pay the dividends before redemption and said that it expected to conclude a sale of the Grange in the near future.

88. On 1 July 1999, Mr Bridge wrote again. He acknowledged that the articles of WGMS said that the shares were redeemable on 15 July 1999, but said that it had been envisaged that the money would come out of the proceeds of sale of the Grange. He said that negotiations were being pursued with a purchaser and expected to exchange contracts shortly, based on a completion date of 2 August 1999. 
89. A week later, on 23 July, Mr Bridge (acting now as a Trustee of the Scheme) wrote to Burges Salmon with regard to the Scheme accounts. He noted that the sale of the Grange had been delayed and that Woodlands Grange would have incurred increased costs as a result. With regard to the investment value, he said “the Trustees do not have enough information and are unsure whether to write [it] down by 0%, 50% or 100%. They could justify any figure.”    
90. Although the Grange was eventually sold, WGMS became insolvent and the Trustees never received the preferential dividends or the capital that they had invested, because other creditors ranked as higher priority.

Statutory requirements

91. Section 36 of the 1995 Act, which came into force on 6 April 1997, sets out the manner in which the Trustees must exercise their discretion to choose investments and places a duty upon them to obtain proper advice about a proposed investment:

“(1) The Trustees of a trust scheme must exercise their powers of investment in accordance with subsections (2) to (4)…

(2) The Trustees… must have regard-

(a) to the need for diversification of investments, in so far as appropriate to the circumstances of the scheme, and

(b) to the suitability to the scheme of investments of the description of investment proposed and of the investment proposed as an investment of that description.

(3) Before investing in any manner (other than in a manner mentioned in Part I of Schedule 1 to the Trustee Investments Act 1961) the Trustees must obtain and consider proper advice on the question whether the investment is satisfactory having regard to the matters mentioned in subsection (2) and the principles contained in the statement under section 35.

….

(5) The Trustees… must exercise their powers of investment with a view to giving effect to the principles contained in the statement under section 35, so far as reasonably practicable.

(6) For the purposes of this section “proper advice” means-

(a) where giving the advice constitutes carrying on investment business in the United Kingdom (within the meaning of the Financial Services Act 1986), advice-

(i) given by a person authorised under Chapter III of Part I of that Act,

(ii) given by a person exempted under Chapter IV of that Part who, in giving the advice, is acting in the course of the business in respect of which he is exempt,

(iii) given by a person where, by virtue of paragraph 27 of Schedule 1 to that Act, paragraph 15 of that Schedule does not apply to giving the advice, or

(iv) given by a person who, by virtue of regulation 5 of the Banking Coordination (Second Council Directive) Regulations 1992, may give the advice though not authorised as mentioned in sub-paragraph (i) above.

(b) in any other case, the advice of a person who is reasonably believed by the Trustees to be qualified by his ability in and practical experience of financial matters and to have the appropriate knowledge and experience of the management of the investments of trust schemes.

(7) Trustees shall not be treated as having complied with subsection (3) or (4) unless the advice was given or has subsequently been confirmed in writing.

(8) If the Trustees of a trust scheme do not obtain and consider advice in accordance with this section, sections 3 and 10 apply to any trustee who has failed to take all such steps as are reasonable to secure compliance.”

92. Section 33 of the 1995 Act places limits on the ability of trustees to exclude their liability for making bad investment decisions:

“(1) Liability for breach of an obligation under any rule of law to take care or exercise skill in the performance of any investment functions, where the function is exercisable-

(a) by a trustee of a trust scheme….

cannot be excluded or restricted by any instrument or agreement.

(2) In this section, references to excluding or restricting liability include-

(a) making the liability or its enforcement subject to restrictive or onerous conditions;

(b) excluding or restricting any right or remedy in respect of the liability, or subjecting a person to any prejudice in consequence of his pursuing any such right or remedy; or

(c) excluding or restricting rules of evidence or procedure…”

93. Section 61 of the Trustee Act 1925 states
“If it appears to the court that a trustee, whether appointed by the court or otherwise, is or may be personally liable for any breach of trust, whether the transaction alleged to be a breach of trust occurred before or after the commencement of this Act, but has acted honestly and reasonably, and ought fairly to be excused for the breach of trust and for omitting to obtain the directions of the court in the matter in which he committed such breach, then the court may relieve him either wholly or partly from personal liability for the same.”
Further submissions

94. The Applicants submit:

94.1 The reason for the investment was manifestly to benefit the company, not the Scheme, as shown by the Circular Resolution itself;

94.2 The Trustees ignored the written legal advice of the Scheme’s legal advisers;

94.3 The transaction was contrary to the standing advice of the Scheme Actuary;

94.4 The transaction was not in accordance with the Trustees’ statement of investment principles; and

94.5 The transaction breached section 36 of the 1995 Act because no proper advice was obtained.

94.6 Some of the Trustees faced a clear conflict of interest, and so should have ensured that consideration of the investment merits was undertaken by persons without such a conflict.

94.7 The Trustees should have been aware of the fact that preference shares ranked behind ordinary creditors (which would have included the Scheme in relation to its claim for unpaid contributions).

94.8 The proposal to enter into the transaction was made by the employers. In what role therefore was Mr Robinson acting when he presented it to the other Trustees? A prudent man would have sought his own advice rather than rely on statements from the party asking for the money.  

95. Mr Bridge submits:

95.1 As was the normal practice at the time, Mr Robinson took all the steps himself prior to asking the Trustees to approve the share purchase;

95.2 The Trustees were told Mr Robinson had taken appropriate advice and believed it had been taken. The letter to Mr Homewood must have arrived after the decision was taken. There is no evidence that Mr Robinson did not take advice;

95.3 The transaction resulted in repayment in full of the outstanding contributions and allowed the Scheme to remove an illegal loan;

95.4 WGMS was a solvent company at the time of the purchase;

95.5 Burges Salmon advised on 12 July 2000 that the Trustees were not legally required to produce a statement of investment principles.

96. At the oral hearing and in a separate written statement Mr Bridge submitted that:
96.1 He became a Trustee at the suggestion of Mr Robinson after efforts to find other member nominated trustees failed. He saw the role as “similar to that of a director of a company”, in that the Scheme had to be run by a group of people who were prepared to make decisions. He needed an assimilation period of about six months before becoming fully effective, during which time he looked at the rules and other Scheme documents, although without forming a view about them.      
96.2 The trustees were advised by Burges Salmon that they had a choice between subscribing for preference shares and directly purchasing part of the company and, given the need to remove the illegal loan and the fact that a loanback to the employer was not permitted, they made this choice.

96.3 He believed the proposals were reasonable, because he had a positive view for the future of the business at that time. He had no reason to think that the investment would fail. He thought it would succeed, and would be at least as beneficial to the Scheme as it would be to the company. He did not consider therefore that the lack of security made this a risky investment. The company had a positive balance sheet, it was profitable, and it had an asset of value. The prospective return of 10% was better than that for cash on deposit. Whatever the financial position of Engineering Surveys might have been was not relevant, as the subject of the investment was Woodlands Grange. The property was expected to sell for £100,000 more than its book value. This all changed soon after the investment was made, and he recalls that problems with associated companies probably helped to bring it down.
96.4 At the time in question he had not appreciated the difference between investment advice and advice from Burges Salmon.

96.5 Mr Robinson, with whom he had worked for 17 years, was trusted by him to take thorough advice before reaching decisions, and for being truthful.

96.6 It was not true that Mr Robinson’s opinion always held sway. He can recall some occasions when Mr Robinson changed his mind if challenged.

96.7 The Scheme was closed and there was no opportunity for it to improve its financial position.

96.8 He cannot recall why an investment of £195,000 was chosen, in order to get back £70,000. There was an opportunity to secure an investment return, plus it secured longer-term prospects for the other participating companies.

96.9 The money that did not come back into the Scheme essentially went to WGMS for the pursuit of its business. What Woodlands Grange chose to do with the money was its own affair, provided it kept to its contractual agreements. The other companies “were not unknown” to the Trustees, who had a positive view and felt that they were not a risk. 
96.10 Failure to take security over the property was not an investment decision in terms of s36 of the 1995 Act. It was an exercise of discretion by the Trustees and as such is covered by the exoneration clause.
96.11 He cannot recall why dividends were not paid. He was involved (as a director) in winding the company down at that time. 

96.12 A cross-guarantee existed between a number of companies, including WGMS, which was not explicitly mentioned in the company accounts. He did not become aware of this creditor until “the last few months of the life of WGMS”. 

96.13 If the Trustees were to be found liable, it should be for £195,000 less £70,547.30, not for the full £195,000, because the £70,547.30 was paid.  
97. Messrs Watson and Hockley both said that they signed the Resolution because it stated that legal advice had been obtained. They added that they have still seen no evidence that proper advice had not been obtained. Both wished to make clear that they had no personal interest in WGMS. Mr Hockley went further and stated explicitly that because he and Mr Watson did not face conflicting interests, their decision was taken simply on the merits of the proposal at the time, and in the interests of the members. Mr Watson said that the purchase took place not long after he became a Trustee, and that he was located remotely from “head office” and information was conveyed to him mainly by fax.   
98. At the oral hearing and in a separate written statement Mr Hockley submitted

98.1 He relies to a great extent on what Mr Bridge had said with regard to the day to day running of the Scheme and the investment policy (see complaint 3).

98.2 He became a Trustee in similar circumstances to Mr Bridge. He started receiving Scheme documents just before Christmas 1997. He also needed six months to assimilate and to discuss options with the Scheme’s advisers. 

98.3 He was also located “remotely”, at various locations. Because of this, he was not involved in the day-to-day running of the Scheme, and relied on receiving information mostly from Mr Robinson and Mr Bridge. He was reactive rather than pro-active.

98.4 WGMS was not trading at the time of the investment. It had assets but no free cash to pay its outstanding contributions, although restructuring was in hand. At the hearing he said that his knowledge of the position of the other companies was limited, although he later revised this. When looking at the transaction, he just considered the position of WGMS. He wanted to remove the illegal loan. 

98.5 He did not see Burges Salmon’s letter of 6 July 1998 at the time, but it accords with his recollection of discussions which took place at the time.

98.6 WGMS failed primarily as a result of the failure at the end of 1999 of the Group’s major product funder, Versailles Group. An investigation by the Serious Fraud Office later revealed that Versailles Group had been insolvent for years and had systematically falsified its accounting documents. This development could not possibly have been foreseen by the Trustees when the decision was taken to invest. This in turn brought down the other Group companies and left them unable to settle their debts to WGMS. If the Versailles Group had not collapsed the investment would have been sound.  Without hindsight, it was prudent.
98.7 The trustees did not fail to check the creditor position of WGMS – full company accounts were available (see also comments from Mr Bridge on this issue).   
98.8 The time which has elapsed since the relevant events took place is prejudicial to the Trustees’ defence of their actions. Relevant documents and many of the people involved are no longer available.    
99. Mr Homewood says that the Trustees would have relied on Mr Robinson to make sure all Scheme and pension requirements were met. Further, he states that:

“Demonstrably I had asked for further clarification of the position but Mr Robinson would have insisted that the Trustees had received the necessary confirmations and advice and that the Circular Resolution be completed.” (italics added)

100. At the oral hearing, and in a separate written statement, Mr Homewood submitted

100.1 He was a qualified accountant, but he had no previous relevant experience at the time of his appointment as a Trustee. No training was given, and he “picked it up as he went along.”
100.2 He cannot recall why the figure of £195,000 was chosen. Possibly this was simply how much the company wanted, but it was a relatively small investment in the context of the Scheme as a whole. Contributions had been outstanding “for some while”, and so the priority was to remove this illegal loan.
100.3 He cannot recall whether he saw Burges Salmon’s letter of 6 July 1998 (which was addressed to him) before or after the Circular Resolution was agreed.

100.4 He cannot recall why the question of lack of security was not followed through. He believed there was sufficient equity, and that other creditors would not interfere with this. It was a single asset company, so there would have been no point in ring-fencing, which might not have been legally viable anyway. In particular, given the valuation of the Grange of £835,000 and the outstanding mortgage of £528,000, and given the prospect of an investment return for the Scheme, a prudent person would not have considered the proposed transaction foolhardy or reckless. 
100.5 What was relevant was the financial position of WGMS, not Engineering Surveys or any of the other companies.

100.6 He acknowledged that the degree of security might have been better if all Burges Salmon’s advice had been taken, but the Trustees cannot be held accountable for unexpected events occurring after the decision, which was taken on the basis of the known facts.

100.7 The Trustees’ decision should be treated on its specific merits, not with reference to the fiasco of the earlier acquisition of shares in Beverley Group. 

100.8 Significant changes were taking place within the other companies at the time, but he had no reason to believe that they were no longer viable businesses.

100.9 He agrees that potential liability should be capped at the difference between £195,000 and the unpaid contributions, because it is unlikely that these contributions would otherwise have been paid.     

101. Mr Colbeck did not attend the oral hearing, but he made a written submission in advance of the hearing. He said that 
101.1 He resigned from Beverley Group plc because he “could no longer trust the actions of Mr Robinson or his other directors.” He was removed from his trusteeship of the Scheme by Mr Robinson “to ensure I could not be disruptive to his plans.”

101.2 Mr Robinson “changed his moral standards substantially from 1992 onwards, and his actions became more unpredictable as the companies around him began to underperform and his business judgement became impaired.”

101.3 “Various of the other Trustees had their rights to perform as directors withdrawn from them … and this indeed also acts as a testament of their inability to act properly as pension fund trustees.” (It should be recalled here that Mr Colbeck had departed many years before these events took place). 
101.4 However, his opinion about the other trustees did not apply to Mr Claridge, whom he considered to be less experienced professionally than the other Trustees, but who “always supported the cause of the employee.” However, Mr Colbeck feared that Mr Claridge “may well have been blinded by Mr Robinson’s belief that he could get out of any financial predicament by some form of financial manipulation.” Mr Colbeck added that he had had no contact with Mr Claridge since 1995. 
102. Mr Claridge also did not attend the hearing, but made a short written submission. He repeated statements made by others, namely that Mr Robinson dealt directly with the advisors and preferred to address important matters personally before referring them to the other trustees.
103. Solomon Hare say that no specific allegations have been made against them in relation to this complaint. They submit that they were not involved in this transaction, and that they were unaware of it until informed of it by Fairmount in 2001
CONCLUSIONS REGARDING COMPLAINT 2 
104. As I have already said in relation to the first complaint, and as highlighted by Burges Salmon in their letter to Mr Homewood, the Trustees needed to be particularly careful before investing in a company connected to the Scheme.

105. By the time of the proposed purchase, Engineering Surveys, the principal employer and the parent company of WGMS, had permanently suspended its contributions to the Scheme. This suggests that its financial health might have been poor, and should have made the Trustees extremely reluctant to invest in Engineering Surveys or a company closely connected to it, such as WGMS. Indeed, the Circular Resolution itself states that the ability of Engineering Surveys Ltd to meet its obligations to the Scheme gave some concern to the Trustees. I do not accept the submissions of the Trustees that, because the investment was in WGMS, the financial position – whether known or suspected – of linked companies was of no relevance to their decision. Their submissions are inconsistent with the fact that the investment in WGMS was expressly designed also to enable unpaid contributions due from other companies to be paid. And on some of the evidence it was problems with associated companies that in fact brought WGMS down..
106. As Burges Salmon explained in their letter to Mr Homewood, in such circumstances the priority of the Trustees should have been to protect themselves against WGMS becoming insolvent by taking security over the Grange by means of a second charge.

107. Instead, the effect of the proposed investment was to replace a £70,547.30 debt with a £195,000 investment in WGMS, thereby increasing the exposure of the Scheme. This was a very risky strategy.

108. The Resolution stated that the proposal was in the interests of the Scheme because it provided for the outstanding pension contributions to be paid. The proposal would certainly have been in the interests of the Scheme if it had provided for the contributions to be paid without the Scheme needing to invest in WGMS in return, but this was not what was on offer. The offer was for the Scheme to make a £195,000 investment in the company in return for a debt of little more than a third of that sum being paid off immediately. Even at first sight that does not look to be a prudent investment. 
109. Despite the submissions of the Trustees, there should reasonably have been further investigations carried out regarding the viability of WGMS, and about its good faith with regard to its future obligations to the Scheme. WGMS had, or claimed to have, insufficient free cash even to pay its relatively small amount of outstanding contributions, an amount which was dwarfed by the payment it sought from the Trustees. Both Mr Bridge and Mr Hockley seem to say that a creditor not mentioned explicitly in the accounts emerged later. Given the degree of control and influence he had, Mr Robinson must have known about the cross-guarantee to which Mr Bridge refers, even if no one else present did, But even if the creditor was not evident on the face of the accounts, WGMS was plainly unable to settle its debts and was in need of cash.  The Trustees were on notice that the investment was potentially risky.  At least one of them knew the true position, and in the circumstances I consider that the others should have made further enquiry.
110. As was clear from paragraph 7 of the Resolution, one of the purposes of the proposal was to provide working capital to Engineering Surveys Limited. Again, this should have set the alarm bells ringing for the Trustees and led them to examine very carefully whether the proposal benefited the Scheme, or whether it just propped up an ailing company. 
111. The proposal that the Trustees should invest in WGMS was made by the companies. Mr Robinson faced a serious conflict of interests when he solicited investments from a scheme of which he was a Trustee in a company of which he was a director, and which was already unable or unwilling to pay its debts. The other Trustees might have asked themselves why, if this was such an attractive proposition, should the companies not have placed the offer on the open market. The implicit answer is that the companies must have known or believed that the open market would not have been willing to invest on these terms, or at all, just as it had not been willing to invest in Beverley Group. In which case the Trustees certainly should not have been willing to invest either. Given the recent fiasco of the acquisition by the Trustees of shares in that failing company, Beverley Group, about which the Trustees knew, even if not all were involved, it is hard to see why this new self-investment should ever have been contemplated.  
112. Much has been made of the fact that the companies were offering 10% interest on the shares, a much higher rate than cash deposits. The Trustees say that this was another reason to invest. But if it was a premium rate, then that implied a premium for risk – and the Trustees, as men of business, even if they knew nothing else about the underlying finances, could easily have drawn that inference. In the event, the promises made were not worth the paper they were written on, because the company was able to renege without sanction.  

113. I give little weight to the Trustees’ claims about the apparent financial viability of WGMS at the time in question. Without security, this was worthless, as indeed it turned out. The trustees submit that WGMS was brought down by the collapse of Versailles Group, but it had already breached its agreement with the Trustees by not paying the due dividend long before that collapse occurred.

114. Despite the fact that the decision was taken ten years ago, I find it surprising that none of the Trustees who have provided evidence can now recall why the figure of £195,000 was chosen. If the investment had been taken as seriously as it should have been, it would not have been the sort of thing one would easily forget, and I conclude that it is probable they never knew, and that they never felt the need to ask.   At worst they have been dishonest in their evidence – though I am not compelled to find that any of them has been in this respect.  Even if, as is possible, the inability to remember is purely due to the passage of time, that does not affect a finding that the investment should not have been made. 
115. At the same trustee meeting (on 16 June 1998):

· Mr Robinson said that proposals would be made at the next meeting to deal with the outstanding contributions from Engineering Surveys, Woodlands Grange and ET Valve Supply Co Ltd, and

· it was announced that Beverley Group had gone into receivership (still owing the Scheme approximately £115,000 in unpaid contributions), and so the Trustees’ shareholding in that company was now worthless.

The close similarity between £195,000 and the sum of the total debt relating to Beverley Group, including “commission” (£124,380), plus the outstanding contributions from the other companies (£70,547.30) - i.e. £194,927.30 – is notable.
116. Given that Mr Robinson seemed to believe that it was sensible and acceptable for the Scheme to provide WGMS with cash so that the companies could immediately pay some of it back, perhaps he applied the same curious logic to the money owed to the Scheme by Beverley Group.  According to the minutes of the above meeting, Mr Robinson still held out hope of recovering some of these contributions. I have however seen no documented evidence of an undertaking to secure such additional contributions at some future date. Indeed, with hindsight this new adventure can possibly be seen simply as replacing the now failed investment in Beverley Group, which it appears had been ratcheted up at the last minute to cover all the debts of the participating companies rather than just Beverley Group. If that was indeed the broad thinking behind the choice of the figure of £195,000, it served only to replace a balanced position as far as the Scheme was concerned (i.e. the Beverley Group shares which were worthless but which had cost the Scheme nothing to acquire) with a risk of real additional financial loss. This risk duly materialised.  
117. The Trustees failed to obtain proper advice within the meaning of section 36 of the Act as to the suitability of the proposed investment. The actuary, administrators and investment managers have all confirmed that they did not give advice in relation to the transaction. This was in disregard of an instruction given to Mr Claridge by Mr Law on 6 June 1997 (see paragraph 143 below). Mr Claridge was no longer a Trustee In July 1998 and so I assume either that he did not inform the other Trustees of this instruction, or that they ignored it. The sole advice appears to have come from Burges Salmon and the only written evidence of that advice cannot be read as an endorsement of the proposal. In any event it does not satisfy the “proper advice” requirement in section 36 of the Act, as the letter from Burges Salmon to Mr Homewood expressly makes clear. 

118. I note that the Resolution says that Burges Salmon had confirmed – presumably to Mr Robinson - that there were no legal objections to the transaction. However, I note also that none of the other Trustees asked Mr Robinson what advice he had taken, or asked to see a copy of it. This they should have done: it was inappropriate for them to enter into such a risky transaction without either checking with Burges Salmon that the relevant legal requirements had been fulfilled or obtaining a copy of the advice that Mr Robinson himself claimed to have received.

119. Furthermore, the Resolution did not say that Mr Robinson had taken advice as to the suitability of the investment: it merely said that he had taken legal advice and that the solicitors had confirmed that there were no legal objections to it.  Strictly that was correct.  It was an investment that the Trustees could make.  But it did not follow that they should.
120. The other Trustees acknowledge that they relied on Mr Robinson to see that the relevant requirements were fulfilled. This was incorrect: it was the responsibility of each of them to satisfy themselves that the requirements were fulfilled. Mr Homewood’s response brings out this point particularly clearly: he says that he asked for further clarification but Mr Robinson would have insisted that the Resolution be completed. I accept that Mr Homewood did obtain advice from Burges Salmon after the Resolution had been completed, but it was wholly inappropriate to let Mr Robinson pressure him into signing the Resolution. 

121. If the Trustees had properly considered the factors above, and obtained legal advice and “proper advice” before reaching a decision on the proposal, I find that they would not have agreed to it.

122. The question again arises as to whether, had the transaction not been authorised, the Trustees would have been able to recover the £70,547.30. There was sufficient equity in the Grange itself for the Trustees to take a second charge over it, as Burges Salmon suggested in their letter to Mr Homewood. 

123. My conclusion is that the purchase of the preference shares, which followed from a decision reached by the Trustees acting without reasonable care, resulted in a loss to the Scheme of £195,000. I reject the submissions made by Mr Bridge, Mr Hockley and Mr Homewood at the oral hearing, namely that they should become liable only for the difference between £195,000 and £70,547.30. If they had insisted on the Trustees taking a second charge over the property, but their requests had been rejected, they and the other Trustees could simply have refused any further contemplation of this transaction and pursued recovery of the debt by more orthodox processes.  The probability is that in practice a charge over Woodlands Grange would have been acceded to, given the apparent need for the cash.
124. The Trustees did not need to pay £195,000 to get £70,000 back. The Trustees cannot properly assert, as they did when defending their conduct at the oral hearing, that they believed these were viable or profitable companies, and that they were optimistic about their prospects, whilst simultaneously submitting that the outstanding contributions due from those companies would not or could not have been recovered by normal established methods. In my judgment the probability is that they could have secured the £70,000 against Woodlands Grange and I find this as a fact. Consequently £195,000 was paid needlessly, and lost.    
125. Clearly the decision to invest in the shares was an investment decision. Failure to take security over the property followed from, and is incidental to, the taking of that decision. The Trustees could have required a second charge over the property without needing to enter into the investment adventure. The question is, setting aside the failure to take security, in deciding to make this investment did the Trustees exercise skill in the performance of their investment functions, as envisaged under s36 of the 1995 Act or the law generally? 
126. I find that the Trustees are precluded from relying on the right of indemnity in clause 9(B) and the exoneration clause in clause 17(B) by section 33 of the Act. The clauses exclude or at least restrict the remedy for breach of the Trustees’ duty to take reasonable care in making investment decisions, and therefore fall foul of section 33(1)(a) and (2)(b).     

127. I further find that the Trustees should not be not entitled to the discretionary relief under s61 of the Trustee Act 1925, which requires that they appear to have acted “honestly and reasonably.” I have no reason to conclude that the decision to make this investment involved dishonesty in the strict sense required. However, it cannot be said that the Trustees acted reasonably, as I have explained above.   

128. Although Mr Robinson may have instigated the transaction, all the Trustees involved in it are jointly and severally liable for the loss caused to the Scheme and I am making a direction accordingly.  
129. I have also considered whether interest should be added to the loss and for what period. The above loss is the figure applying at 6 July 1998. Had the loss not been suffered it would have been invested.  But I find below that the investment strategy adopted was (whilst in the control of the respondents) faulty, so it would not be appropriate to roll up the loss consistently with the actual return for that time.  After the respondent Trustees variously gave up or lost control of the investments the strategy has been the responsibility of others and it arguably would not be fair to expose the Trustees to the consequences of the decision making of others.  Any such calculation would also be complex.  So in my judgment, in principle, so as to put the Scheme funding back in as near as possible the equivalent position now, interest should be added from 6 July 1998 to the date of settlement. To be weighed against this is whether it would be unjust to require the Trustees now to compensate the Scheme for all or some of this lost interest. 

130. The Trustees were put on notice several years ago of the complaints against them and so it could be argued that, from that time, they should have anticipated the possibility of being made financially liable.  However, it was only fairly recently that they became aware that this might indeed be so, and of the likely sums of money involved. They argue, understandably, that the time taken to complete all the investigations, first by Fairmount and later by this office, is not their fault. They also say that they had understood from their legal advisers between 1998 and 2000 that personal liability would not arise, and so discovering otherwise came as a considerable shock.

131. In my judgment the interests of the body of innocent Scheme members (which I acknowledge includes the respondent Trustees) outweigh the personal interests of the Trustees, whom I have found at various parts of this Determination to have been at fault. Looking at it from another direction, the Trustees have since 1998 had the benefit of money they would not have had if in 1998 they had simply been required to remedy the loss. I find therefore that interest should be added at the prescribed rate from 6 July 1998.  In reaching that conclusion I have taken into account that the prescribed rate from time to time will have been below deposit rates available to the Scheme or the Trustees.  It is in no sense penal. 

COMPLAINT 3: THE TRUSTEES’ INVESTMENT POLICY

Material Facts
132. Early in 1996, as a consequence of the poor performance of the Confederation Life Mixed Fund (the Confederation Fund), discussions took place with a view to investing elsewhere with the funds managed by professional managers. On 29 April 1996 Mr Robinson wrote to Mr P Drage of Solomon Hare recording that four potential investment managers had been identified and that “it would seem sensible to obtain information on all four houses and maybe select two for interview.” 

133. The rest of the Scheme assets were invested in the SLC Asset Management Long Term Gilts Fund.  

134. Over a period of a few weeks the Trustees duly received presentations from Schroder Investment Management Limited (Schroders), HSBC Asset Management (HSBC), Mercury Asset Management (Mercury) and Hill Samuel Asset Management. 
135. On 23 September 1996 Mr Drage wrote again to Mr Robinson with his recommendations, following a meeting which had taken place on the 18th. I have seen no minute recording what happened at that meeting, and it is not known whether any trustees other than Mr Robinson were also present. Mr Drage discussed the possibility of making a direct stock transfer from the Confederation Fund, but noted that because of limits on the amount of UK Equity stock which the proposed new managers would accept, the resulting cash equivalent would be below Confederation Life’s minimum amount of £1m for stock transfers. Mr Drage said “I therefore recommend that the Trustees forward a written instruction to Confederation Life to sell the Mixed Fund holding immediately … I recommend that the Trustees divide the policy proceeds equally between Mercury and Schroder.”     

136. Mr Drage went on to say that “My advice to the Trustees is not to invest the whole sum at current high stock market levels. I would be quite content to sit on the cash and to phase the money into the market over the next six months … and plan to be fully invested by about March or April 1997, after the next general election.”

137. Accordingly, at a meeting on 25 September 1996, the Trustees resolved to disinvest all the funds currently held in the Confederation Fund at the next dealing day, 30 September 1996. The amount realised was £2,423,944.79. They did not however also resolve to invest the cash; in particular to “divide [it] equally between Mercury and Schroders.” Instead, they resolved to place the cash realised on the money market with Midland Bank until a decision had been reached regarding future investments.
138. The Trustees met again on 18 October 1996, when they resolved that Schroders and HSBC would each be appointed to manage approximately half of the funds then held on deposit. According to the minutes of that meeting, the chosen HSBC fund was a tracker fund, while Schroders were to provide active fund management. Apparently the investment decision was delayed because the Trustees were still awaiting a presentation from Hill Samuel (and possibly from HSBC) on 25 September. Mr Drage’s above letter of 23 September mentions only Schroders and Mercury.

139. The minutes of the October meeting say that the Trustees would write to HSBC and that “PAD” (Mr Drage) would write to Schroders. I have seen letters to neither. Solomon Hare later said that “Although …the Trustees initially decided to invest with Schroders and HSBC, ultimately the trustees did not proceed with any of the investment managers that had made presentations.” I have seen no contemporaneous formal record of that latter decision, although Mr Robinson wrote to Solomon Hare some time afterwards (on 18 June 1998) stating as much – see below.
140. Details of fees and charges relating to the proposed investments were also discussed on 18 October. It was reported that HSBC would charge a setting up fee of 1%. No equivalent fee is given for Schroders. Their annual management charges would be 0.35% and 0.5% respectively, and both operated a “bid/offer spread” of 1.3%. Solomon Hare would charge an initial (presumably introductory) fee of 0.2% of the investment. Additionally, Solomon Hare would charge £1,900 pa to administer each fund, plus a performance related charge which would only become effective if the performance of the funds reached at least the upper quartile.   
141. On 23 October 1996 Mr Law wrote to Mr Claridge, noting that around half of the assets of the Scheme were currently held on deposit and advising that the Trustees should keep the period that they were out of the market to a minimum. He asked to be informed which investment managers the Trustees had decided to appoint. Mr Claridge did not reply, and Mr Law reminded him on 2 December 1996. Apparently Mr Claridge then replied on 9 December, although I have not seen a copy of that letter. It seems likely that it was concerned mostly with the investment in Beverley Group (see above), and that it said little or nothing about investment management, because Mr Law’s first question in reply (on 17 December) was to ask whether the assets were still on deposit.
142. A Statement of Investment Principles appears to have been signed by Mr Robinson on 4 April 1997.

143. On 6 June 1997 Mr Law wrote again to Mr Claridge, confirming his availability for a proposed meeting at Woodlands Grange on 13 June. It appears that Mr Claridge had asked him for advice about the likely Scheme funding position in the event of it being wound up, but Mr Law said that he could not provide this information yet because he was awaiting data from Mr Brassington. Mr Law asked whether the calculations should be carried out as at 1 January 1997 or 1 January 1998, when the next triennial investigation would be due, but which would then have to meet the MFR. However, Mr Law went on to say :

“I feel it only prudent to warn Employers and Trustees that the Fund could have moved into a deficit position … for a number of reasons.”

144. The reasons given by Mr Law included :

· The holding in Beverley Group shares would have to be excluded under MFR regulations

· The poor performance of the SLC mixed fund, and the disinvestment costs when the units were sold.

· The short term investment policy adopted by the Trustees for the preceding 8 months.

· Strain resulting from the admission of employees of Millar Dennis in November 1996 

· Additional liabilities relating to Mr Colbeck since the last valuation, which would increase if “Others” were to be given similar treatment.

· Loss of interest resulting from late payment of contributions.  

Mr Law added :

“I have a number of areas of concern where the Trustees undertaking to notify the Actuary of events affecting the Scheme has not been observed in the past : the purchase of Company shares; the admission of Millar Dennis employees; the holding of cash assets since October 1996. Please note that in my judgement these events would be reportable to OPRA, and any successor Actuary under the Institute’s Professional Code of Conduct. I would like to ensure that arrangements are in place in future to clear such events with myself before they take place.”     

145. On 2 July 1997 Mr Law wrote to Mr Claridge enclosing a draft Statement of Investment Principles, taking account of the fact that a decision had been taken to run the Scheme as a closed scheme. He recommended that not less than 65% of the Scheme funds should be invested in the SLC Gilt Fund. However, he added:
“As there is unlikely to be sufficient income to meet outgo in future, I would have no objections to the Trustees holding sufficient cash on deposit, rather than Gilts, to pay pensions over the next year or so.”  

146. As has been noted earlier, contributions from all the participating companies were suspended permanently from 5 September 1997, and the Trustees formally resolved to continue the Scheme as a closed scheme. 
147. On 2 December 1997 Mr Law wrote again to Mr Claridge on behalf of the Trustees, saying that “I have previously expressed the view that the Scheme assets should remain as fully invested as possible, in suitably matched asset classes… I would urge the Trustees to address this reinvestment issue as soon as possible”.

148. On 10 February 1998 Mr Drage wrote to Mr Claridge in response to a query about investments. He said that the Scheme should invest in the HSBC and Schroders funds. However, owing to current high stock market levels, Mr Drage felt that the HSBC investment should be phased in at the rate of £250,000 on a quarterly basis.

149. Mr Robinson referred the above letter from Mr Drage to Mr Law, as he had “reservations” about the proposed investments because they involved risk and the market was very high. On 13 March 1998 Mr Law replied to Mr Robinson, saying (among other things) that “any self-investment should be reduced to a minimum and ideally to zero… any cash holding (i.e. money on deposit) should be kept to a minimum”. He recommended that the “Trustees shall keep a sufficient ‘float’ to pay pension benefits and expenses likely to arise in the next few months” but reminded Mr Robinson that  “I have previously stated my view in writing that Trustees should remain fully invested at all times”. He said that the balance of Scheme assets should be in a pooled pensions managed fund. He had no objection to re-investment of the cash holding equally between Schroders and HSBC, but questioned whether these were likely to be among the best active pooled fund managers, given their relative performances in 1997. He commented that if Mr Robinson was worried about the timing of re-investing with active managers, then he should bear in mind such managers were likely to adopt a defensive policy on the Scheme’s behalf.  

150. A meeting was arranged with Mr Drage following receipt of Mr Law’s letter, and Mr Drage wrote again to Mr Robinson on 1 April 1998 summarising what had been discussed. He said that he would be writing to the Trustees recommending the investment of a further £1m in Gilts. With regard to the balance, Mr Drage recorded that Mr Robinson had agreed that the Trustees should consider investing £1m into equities, in phased amounts of £250,000 while the markets were high, and with the possibility of further investments if markets were to fall significantly. He said that he would write again with detailed investment recommendations. 
151. With regard to cash, Mr Drage said that investing as above would leave about £100,000 in cash in the longer term, but an additional £750,000 initially (once the first £250,000 is invested), which would “enable the trustees to meet any unforeseen calls on the cash, such as members wishing to transfer their benefits over the next year.” (Less than a year later, Mr Robinson did indeed take a transfer value - of £854,862 - out of the Scheme – see paragraph 1.5 above). 
152. Mr Robinson then replied (on 29 April 1998) to Mr Law’s letter of 13 March. He said that his “main problems” were “having cash to pay pensions and other requirements” and the high cost of investing when the market “must be at the high point”. Mr Robinson added that he also worried about the likely cost of advice, and said that he would arrange for the Trustees to meet Mr Law again.   
153. In his reply, dated 18 May, Mr Law told Mr Robinson that he had just heard that 20 former members were requesting transfer-out quotations. He was concerned at the possible effect of this on an MFR valuation; in particular, whether there would there be sufficient assets to pay all the members on the MFR basis. Mr Law implied, but did not say outright, that the MFR level might be less than 100%.     
154. On 16 June 1998, after receiving a recommendation to this effect from Mr Law, the Trustees appointed CAMRA Investment Consulting Associates (CAMRA) as investment advisers. By letter dated 18 June 1998 to Mr Drage of Solomon Hare, Mr Robinson informed him that the Trustees would not be proceeding with his investment proposals.  

155. At the Trustees’ meeting on 3 August 1998, the Trustees considered proposals from Mr Day of CAMRA. The proposals were (1) to invest their cash holdings in UK equities and appoint Gartmore Investment Management plc (Gartmore) as fund manager; (2) to invest in the KQEB Pension Protection Portfolio (a Kleinwort Benson product) which provided a gilt-edged fund, together with an investment of 12% of the capital value of the gilts in the derivative market (this would necessitate changing the current investment with SLC in the gilt fund), or (3) to leave the gilts investment with SLC but draw down a sum of between 8-12% to invest in the derivative market via the KQEB Fund or some other fund..  

156. A draft contract with Gartmore was circulated, fees were discussed, and it was agreed to send the contract to the Scheme’s solicitors with an invitation for them to comment. It was resolved that subject to any comments by the solicitors on the actual policy, the money on cash deposit should be utilised to allow Gartmore to buy stocks on behalf of the Scheme. It was also resolved that Kleinwort Benson should be appointed financial advisers to the scheme and that subject to any comments that the Scheme’s solicitors may have, that  the investment with SLC should be transferred to Kleinwort Benson.

157. On 11 August 1998, the Trustees formally approved the appointment of Gartmore and Kleinwort Benson to manage the investments. Gartmore was to be appointed fund manager for investments in UK equities and Kleinwort Benson was appointed fund manager for the gilt investments on the basis of the current gilt investment of approximately £3.2m being transferred to Kleinwort Benson from SLC and that 12% of the gilt fund value be invested in the futures / derivative market. 
158. On 19 August, Burges Salmon sent comments to Mr Robinson on various matters arising from the contract documentation. Mr Robinson was warned that “To avoid personal liability for investment decisions under the Pensions Act, the trustees must delegate their investment discretion to an appropriately qualified fund manager in accordance with the terms of the Act.” Mr Robinson was advised to check whether the terms of the KQEB Fund catered for this.    
159. It then took a long time for Burges Salmon on one hand, and Gartmore and Kleinwort Benson on the other, to agree contract terms. In February 1999, Burges Salmon informed the Trustees that they had concluded the negotiations.

160. In February or March 1999, the Trustees became aware that Mr Robinson intended to transfer his pension out of the Scheme and that there would be a resultant need for around £850,000 to pay the transfer value. This transfer is considered in detail later in this Determination. 

161. On 3 March 1999, the new actuary, Mr Arnold, produced his report entitled “Minimum Funding Requirement valuation report to the Trustees summarising the MFR position of the Beverley Group Pension Scheme as at 1 January 1998” (the 1998 MFR Valuation). This stated that the Scheme was 100% funded on the MFR basis as at this date. The report stated that it was an “informal” report and that a full report would follow. (However, it appears that, a week earlier, Mr Arnold gave Mr Robinson an opinion - which was intended to be shown to all the Trustees - that the Scheme was underfunded. For further discussion of this, see complaint 5 below).
162. Mr Robinson departed the scene shortly after this. Further details are also given below, in relation to complaint 5.

163. By 17 May 1999, Mr Bridge had received a copy of Mr Arnold’s draft triennial valuation which valued the Scheme’s assets and liabilities as at 1st January 1998. The report said that, on the discontinuance basis, the Scheme was 96.2% MFR funded as at 1 January 1998, but that this had fallen to an estimated 89.5% at May 1999. The report also stated that as at 1 January 1998, 56% of the Scheme assets were in the form of gilts, and the remaining 44% was cash. In light of the precarious MFR position, the report recommended that fund managers should adopt a strategy closely matching the MFR liability position, namely 39% equities, 59% gilts and 2% index- linked gilts. Lastly, the report recorded that at 1st January 1998, £2,861,797 of Scheme assets were held in long term gilts, £2,100,000 was cash on deposit, and £148,165 was “Net current assets”.

164. This suggestion that the Scheme was under-funded concerned Mr Bridge, and a meeting with the Scheme Actuary was convened for 24th May 1999 to discuss the matter. This was followed by a letter dated 26 May 1999 from Mr Arnold to Mr Bridge, in which he attempted to explain the discrepancy between this report and the March 1999 report. Mr Arnold said:

“My report at 3.3.99 was a knee jerk attempt to satisfy OPRA and thus leave us clear to guide the scheme unimpeded by their close attentions. I failed.

OPRA asked further questions which required further research which showed deeper problems than my superficial exercise at 3.3.99.

The reality is that if the pensioner data had been correct and the investment policy had been prudent (as assumed in my 3.3.99 superficial exercise) we would have been looking at a fully funded scheme. 

Unfortunately the pensioner data had not been checked against the pensioner in payment records as I might have expected to be the case and the investment strategy had been a 50/50 gamble on the equity index against cash….”

165. Also on 24 May 1999, a meeting took place between Mr Homewood and Mr Day of CAMRA. It is not known whether any other Trustees were present. By letter of the same date, Mr Day confirmed that he had made recommendations for the investment strategy “in light of the Scheme Actuary’s report.” Presumably this was the report referred to in the two previous paragraphs. Mr Day said that the objectives were to ensure that the MFR position did not deteriorate further, and to anticipate the possibility of OPRA requiring the Scheme to be wound up. Mr Day’s conclusion was that there should be a disinvestment from the SLC Gilt Fund, and an equivalent investment in the Gartmore UK Equity Tracker Fund, so as to achieve the appropriate asset mix as advised by the Actuary. 

166. On 23 June 1999 OPRA raised a number of questions about the valuation (which was still unsigned at this point), and recommended that the Trustees might want to consider taking legal and financial advice if they were unsure how to proceed. 

167. In July 1999 and November 1999, in light of the concern about under-funding, Mr Bridge, on behalf of the Trustees, collected further advice from CAMRA, Mr Arnold and Burges Salmon about the appropriate way forward. Burges Salmon recommended winding-up the Scheme, pointing out that, in the absence of new contributions, delaying the decision would be likely to worsen the position of members not eligible to take pensions while the scheme remained in force. Mr Arnold said that a Contributions Schedule must be in place within 12 weeks of the Scheme Actuary signing his MFR report and, given that new contributions “cannot be guaranteed”, it would not seem possible that the Scheme could be 100% funded in 5 years. CAMRA said that it would be willing to assist with restructuring the assets, but first required settlement of two outstanding invoices in respect of work carried out already.
168. It appears that nothing of substance then happened after the end of July 1999 until 4 November 1999, when Mr Bridge wrote to Mr Arnold informing him that he had not yet initiated the formal work to assess whether it would be better to continue the Scheme or to wind it up.  
169. On 10 November 1999 Mr Arnold submitted a recommendation to the Trustees that benefits for “non-impaired” pensioner lives should be bought out, the rationale being that annuity rates had improved and that this would neutralise the risk to the Scheme of paying benefits out of the fund for unspecified, potentially long, periods.

170. Early in December 1999 Mr Arnold wrote to Mr Bridge, saying that Mr Claridge had discussed with him his concerns about what should be done about transfer values, given the likely underfunding. On 8 December Mr Arnold certified to the Trustees that benefits in excess of the GMP for deferred pensioners were only 85% funded, and that he was obliged professionally to scale back transfer values accordingly.

171. On the same date Mr Arnold wrote to Mr Bridge (apparently this was faxed) urging him to convene the Trustees soon to discuss the future of the Scheme, because

“I feel so long has passed since a contributions schedule was due it is inevitable OPRA will fine you when they discover we have dragged our feet, at least if we have an agreed plan it might limit the damage.”

Mr Bridge replied immediately seeking further advice. There is another fax from Mr Arnold, also dated 8 December 1999, asking Mr Bridge to “ignore his letter sent first class this morning” because he might have been worrying too much. It is not immediately clear which letter he was referring to.    

172. Mr Day of CAMRA wrote to Mr Bridge on 13 December 1999 asking for an update on the legal advice concerning winding up, and asking whether the investment in the UK equity tracker fund “as we have discussed on many occasions in the past” had been made yet. Mr Day was concerned that, given the recent strength of the equity market, the MFR position might have weakened further if the assets still remained in cash  

173. CAMRA gave the following advice in their letter of 20 December 1999:

“As we have said on many occasions, an appropriate percentage in UK tracker funds is the best match for the relevant part of the MFR liabilities. However, if a decision on winding up were likely to be taken very quickly, it does seem sensible to avoid the expenses of going into equities if you wanted to come out again very soon afterwards and buy out the deferred members’ benefits. A quick decision, therefore, seems essential. If this is not possible, then the matching strategy must be considered the best approach.”

CAMRA also advised that the decision on whether or not to wind up the scheme would very much depend on the valuation if the Trustees were to ask for one to be done.

174. In January 2000 the Trustees decided to commission an interim valuation, and Mr Bridge wrote to Mr Arnold on 26 January confirming this. This required the production by Solomon Hare of updated membership data, which apparently was completed by the end of February. Mr Arnold sent his draft report to Mr Bridge on 24 March. This was incomplete, partly because the question of buying out pensioner benefits was still unresolved (indeed, it appears that quotations had not even been sought at that time). The final report was sent to Mr Bridge on 21 April 2000, in readiness for a Trustee meeting which had been arranged for 5 May.  
175. On 5 May 2000, Mr Arnold presented his MFR valuation report, which suggested that the MFR solvency at 1st January 2000 was 70%, equating to a shortfall of £1.9m. He recommended that as the financial position of the Scheme could not be improved sufficiently to allow it to continue to operate as a closed scheme, it should be formally wound up. He said that, in the interim period, the cash assets should be put into a tracker fund. In light of this, the Trustees resolved to instruct CAMRA to prepare proposals to convert the cash assets to a UK all-share index tracker fund subject to review of the immediate cash needs of the Scheme.

176. The Trustees then resolved to wind the Scheme up on 1 June 2000. 

177. Before the Trustees’ next meeting on 28 June 2000, the investment proposals had been circulated amongst the Trustees (Mr Robinson by this time having resigned). By this stage, £3,780,485 was invested in long term gilts, £700,000 was cash on deposit, and £27,715 was cash at the bank to cover the Scheme’s outgoings for June 2000. CAMRA’s proposals were that 90% of the assets should be held in long term gilts and the remaining 10% should be invested in a UK tracker fund. This would mean that, of the £700,000 cash still held on deposit, £189,000 would be invested in long term gilts and £440,000 in the new tracker fund (with the remaining £71,000 held back to cover the Scheme’s costs for June to September 2000).

178. It was resolved to implement this investment strategy forthwith, and this was done.
Further submissions

179. The Applicants submit that the failure to reinvest the cash for nearly four years constitutes maladministration, because the Trustees followed an investment policy which ignored the advice of the Scheme Actuary and their investment advisers.

180. In their responses, the Trustees make a number of points:

180.1 Once CAMRA’s advice had been received in June or July 1998, the Trustees determined to invest in accordance with the MFR guidelines as soon as possible. However, there were many months of delay as Burges Salmon attempted to negotiate contract terms with Gartmore and Kleinwort Benson. Very soon after these negotiations were concluded, the Trustees became aware for the first time that the Scheme was under-funded, and therefore needed to verify the position and take advice before deciding how to invest. This advice suggested that an interim valuation should be commissioned, which it duly was, and once the valuation had been received in May 2000, steps were taken to re-invest the money as soon as possible.

180.2 By 1999 Equity prices were high and, given concerns about Scheme solvency and the possible changing status of the Scheme it did not appear to be a good time to rush into a move from Gilts and cash to equities.   

180.3 The Trustees were reliant on the investment advice of CAMRA;  CAMRA should have pursued the Trustees quickly to adopt their proposals;

180.4 Mr Claridge says that Mr Robinson and Mr Homewood dealt with investments because of their experience and knowledge and would deal directly with the advisers and others on such matters. Because of the uncertainty about whether the Scheme would wind up, it was not possible to reach final decisions before he resigned his trusteeship on 2 March 1998. 

180.5 Mr Watson said that, owing to his location away from “head office”, he was not directly involved with the investment strategy, but was kept informed of events. Mr Watson and Mr Hockley recalled that “previously unknown” members of the Scheme began making themselves known, and the Trustees then recognised that the Scheme might be underfunded.

180.6 Mr Homewood says that a significant factor in the delay in reinvesting and agreeing contract terms was the potential cost involved, which he recalled as approximately £100,000, and which caused the Trustees “disquiet”. Other factors included the change of Principal Employer and the consequent possibility that the Scheme would be wound up (also cited by Mr Bridge) and the subsequent valuation shortfalls.

180.7 Mr Bridge says that, for some considerable time after his appointment in October 1997, the Trustees were receiving continually changing advice with regard to the financial status of the Scheme. Equity exposure was feared initially to involve risk, but with hindsight it is seen that lack of equity exposure created imbalances as increases in the equity market accelerated. 

180.8 Mr Hockley says that the investment issues facing the Trustees were complex and detailed and that, without proper consideration of all the detail, a misleading or inaccurate picture could be formed of their actions.      

181. Solomon Hare say that no specific allegations have been made against them in relation to this complaint. They say that they were never appointed investment advisers to the Scheme. With particular regard to Mr Robinson’s intention to transfer his benefits, they were unaware of this until after the transfer had been completed.  
182. At the oral hearing and in a separate written statement Mr Bridge submitted (see also earlier submissions regarding complaint 2)
182.1 The broad background could be split into two periods of time – before Mr Robinson retired, and afterwards. Before that time there was conflicting advice, delays on the part of the professional advisers, missing member data, and questions about whether the Scheme might be wound up. Afterwards there was the immediate discovery of the funding shortfall, and additionally the “fallout” from Mr Robinson’s “hasty” departure and the failing companies required much of his attention for several months in his roles as director/company secretary.  
182.2 Once the funds had been disinvested, there was no investment manager with responsibility for them. Mr Drage gave financial advice but he was not the investment manager. Had he been appointed, it is likely that the Trustees would have followed his advice regarding phasing. Even phasing, though, would probably have been delayed because no “pre-investment contract or legal activity” had taken place at that time. The Trustees could not have been expected to hand the Scheme funds over to a third party without proper contractual arrangements being in force. It was later found that it took seven months to make these arrangements (August 1998 – February 1999). 
182.3 These factors led him to believe that the earliest date any investment could have been made was April 1997.  

182.4 He became a Trustee in October 1997. He could not say why the Trustees did not invest then, but he believes they were seeking advice. He does not recall discovering at this time that there was an investment problem requiring attention; he assumed that Mr Robinson and the various advisers had this “in hand”. He feels it reasonable that he should be excused from active decision taking (and therefore liability) for the first six months of his trusteeship.
182.5 It would not have been possible to make the decision to disinvest in parallel with the decision to invest. The Trustees would have needed the cash from Confederation Life before investing.

182.6 The first occasion when he became aware of the major investment issues was at the Trustee meeting on 3 August 1998 when CAMRA made its presentation.

182.7 Following this meeting, “the professionals were negotiating for six months”, during which time be believes that investments could not be made, and that this was through no fault of the Trustees.

182.8 Mr Robinson was unhappy at the prospect of incurring investment/disinvestment costs.

182.9 The continuing lack of member data meant that the Actuary had to “guess” about the MFR position. This in turn impacted in the making of investment decisions, because he believed that they had to invest with a view to meeting the MFR requirements, but the MFR position could not be accurately established without all the data.
182.10 The meeting with Mr Arnold on 24 May 1999, following the Trustees’ discovery of the underfunding, was “confused and unhelpful”. He came away with the view that “there was a serious underlying problem” but not that there was a need to invest. Indeed, he did not know what they had to invest, or how to invest it, so he sought further legal advice.

182.11 The Trustees had to await the valuation report in May 2000 before making an investment decision.

182.12 In summary, between about March 1999 and May 2000 “the Trustees were not in a position to make an investment”. No reliable report existed as to the state of the funding, and the investment manager did not have the necessary information to make an investment. The Trustees were doing the right thing at the right time, but they were often waiting for others to act or to advise.  

182.13 He felt that the Trustees had worked very hard and honestly in the interests of the members, to put the Scheme onto a proper footing, and therefore should be excused liability under s61 Trustee Act 1925.      

183. At the oral hearing and in a separate written statement Mr Hockley submitted (see also earlier submissions regarding complaint 2)
183.1 He had “no dealings” with the investment questions but was “kept informed” by phone and at occasional visits to Head Office. He felt that there was confusion between the various advisers but, once this was resolved, investments were made.

183.2 Burges Salmon considered in 1999 that the Trustees faced no personal liability, and OPRA decided that the Trustees were operating the Scheme in accordance with the 1995 Act.

183.3 The Actuary was under a duty to inform all the Trustees immediately – not just Mr Robinson – of the deterioration of the funding position.

183.4 Cash was not a good investment, but the problem was in transferring it out of cash.

183.5 He believed that Mr Robinson had taken investment advice as required in s36 of the 1995 Act, but he cannot trace that advice.   
184. At the oral hearing and in a separate written statement Mr Homewood submitted (see also submissions regarding complaint 2)

184.1 The Trustees reached a positive decision in September 1996 to invest, but this was not followed through. At that time, or soon afterwards, the Principal Employer was changing, participating companies were leaving the Scheme, and as a result there were significant changes in membership. There was also uncertainty as to whether the Scheme would remain closed or be wound up.

184.2 He does not recall being told that a failure to invest amounted to a breach of the Trustees’ duty, or that it might incur personal liability. In 1996/7 he considered that cash was perhaps the best option because all the other changes taking place made it difficult to see what other investments might be suitable. 
184.3 The Trustees would not have acted recklessly. Records show that regular meetings took place. The problems they faced were caused by the repeated failures of their advisers to act promptly.

185. For additional written general submissions from Mr Colbeck and Mr Claridge, see Complaint 2 above.
CONCLUSIONS REGARDING COMPLAINT 3

186. On the face of it, the criticism levelled at the Trustees is the opposite of that applying to the first two complaints. Then the Trustees were accused, effectively, of acting recklessly. Here the charge against them is that they acted too slowly or cautiously, disregarding the advice to switch the assets out of cash and gilts into a portfolio which would better match the arising liabilities. However, it could nevertheless be said that their actions (or lack of them) also displayed a lack of reasonable care in the circumstances. In August 1998 Mr Robinson was warned explicitly of the prospect of personal liability falling on the Trustees if they did not comply with the Act with regard to investment management.  
187. Perhaps the Trustees believed, despite the advice they had received, that they were in fact acting in the best interests of the Scheme. In my opinion, no good reasons for such a belief have been offered, although I appreciate that those Trustees who have responded consider their reasons to be adequate. As they describe it, for a period of nearly four years there were obstacles ahead of them, and obstacles beyond those obstacles.  On their evidence the Trustees were waiting for stability and certainty to emerge.  But their advisers were clear that action was better than no action (and as it turned out inaction was part of the cause of the shifting funding position that the Trustees give as a reason for the inaction).
188. That said, although at the hearing Mr Bridge, Mr Hockley and Mr Homewood gave the shifting position as a reason for inactivity, I gained a clear impression that in fact they were either insufficiently concerned about the matter (or more concerned about other matters) or had their heads too far in the sand - and quite possibly a combination of those things.  
189. There is no obvious justification for not re-investing the money once the Trustees resolved to appoint Schroders and HSBC fund managers on 18th October 1996. Around half of the Scheme’s assets were held on deposit at this stage, and it was incumbent upon the Trustees to give the most serious consideration to the advice they had received that this money should be re-invested as soon as possible. Despite that Resolution no such action had been taken by June 1998, when CAMRA were appointed investment advisers, and they made their own proposals as to its investment. It appears that the appointment of Schroders and HSBC was never confirmed, but no explanation has been offered for this. 

190. Indeed, for a period of a few weeks or months, it appears that the Trustees left themselves with no potential alternative investment vehicle at all, even if they had wished to re-invest. The decision was taken in June 1998 to sever any links which might have existed with Schroders and HSBC – although I have seen no evidence of contracts having been signed – but it was not until August 1998 that CAMRA recommended new fund managers. Then, apparent wrangles over charges resulted in no contracts being agreed with the new fund managers either.  

191. Both Mr Claridge and Mr Robinson were strongly advised by Mr Law during this period to re-invest the money, but neither took proper steps to do so.

192. Even if Mrs Robinson and Mr Homewood did not see these letters of advice, they should have examined periodically how the fund was invested and the fact that so much of it was held on deposit should have prompted them to take steps for its re-investment. 
193. In the absence of any satisfactory explanation for doing otherwise, steps should have been taken immediately after the Trustees’ meeting on 18 October 1996 to arrange the investment of the cash with Schroders and HSBC. They point out that, in the event, it later took some seven months to complete the legal and other financial paperwork to their satisfaction. There is no obvious explanation for this. Disinvestment and reinvestment is a commonplace activity, and I have not been made aware of any particularly unusual features relating to the needs or the administration of the Scheme which should have caused undue complications to arise. If there were genuine contractual considerations then alternatives could have been considered (even just interim ones) and/or pressure could have been applied to complete the negotiations urgently.
194. If it was not going to be possible to reinvest right away, one might well ask why the funds were disinvested from Confederation Life until such time as the Trustees were ready to re-invest. No-one was able to explain to me at the hearing why this was done. Any legal and other work in relation to the new investment agreements should sensibly have been completed beforehand, so that an investment vehicle existed to accept the cash immediately. However, the Trustees were advised explicitly by Mr Drage to surrender their holdings in the Confederation Fund immediately, and so it could be argued that they acted in accordance with the advice they had received. I do not accept this. Mr Drage did not advise them simply to disinvest. He advised them to disinvest for the purpose of realising cash to be reinvested with different, and hopefully better-performing, investment managers – specifically to “divide the policy proceeds equally between Mercury and Schroder.” Doubtless Mr Drage assumed that, once the Trustees had chosen their new investment manager(s), there would be no undue delay in making the necessary arrangements, so allowing his intended strategy of reinvesting over the next six months.  

195. Having reached this conclusion, it is apparent that I do not need to consider any further the advice given to the Trustees from time to time over the following three or four years. If the funds had been invested in accordance with the advice given in 1996/7, these later events would not have occurred. (I deal below with the fact that Mr Bridge and Mr Hockley were not appointed until later).
196. The Trustees’ failure to invest in accordance with the advice they had received in 1996 (and in the absence of a satisfactory explanation as to why they did not do so) was a continuing breach of their duty, in that every day that they failed to invest constituted a fresh breach. However, in respect of those breaches which were committed before 6 April 1997, the Trustees can rely on clauses 9(B) and 17(B) of the Deed. In respect of those breaches committed on or after 6 April 1997, section 33 of the Act prevents the Trustees relying on this clause. The net effect is that the aforementioned Trustees are only liable to make good any losses caused by their failure invest appropriately on and after 6 April 1997.
197. Relief has been sought under s61 of the Trustee Act 1925. As I have concluded with regard to complaint 2 above, I have no reason to suspect that any dishonesty was involved. However, having received specific advice to invest, the Trustees were not entitled to reject that advice simply for reason that they might have disagreed with it. To do so was unreasonable. If they had doubts about the advice they had received, they should at the very least immediately have sought further advice from another reputable source. To the extent that any other advice was available at that time, Mr Law also urged them to take steps to invest the cash as quickly as possible. I find therefore that the Trustees are not entitled to relief under s61.   

198. In order to assess the extent of the losses resulting from the Trustees’ failures, it is still necessary however to consider how the Scheme’s funds would have performed before 6 April 1997 if they had invested promptly. Giving weight to all the available evidence, and to the written and oral submissions I have received, I find therefore that the Trustees should reasonably have started to invest no later than 1 December 1996. 

199. The question then arises as to how much they should have invested, and when. Mr Drage advised them on 23 September 1996 to invest a fund known to be approximately £2.4m over a period of six months. Taking account of changes to the amount of the available fund by 30 November 1996, this would imply £360,000 on the first of each month, commencing 1 December 1996, until 1 May 2007, as I have explained in Schedule 2 to this Determination. Again I find that it is reasonable to assume for the purposes of loss that this is what should have happened.  
200. Having become trustees on 9 October 1997, Messrs Watson, Hockley and Bridge had a duty quickly to acquaint themselves with the state of the Scheme, including how its assets were invested. Mr Bridge and Mr Hockley asked to be excused liability for the first six months of their trusteeship, on grounds of inexperience or lack of familiarisation with the Scheme administration. Guidance issued by the Pensions Regulator states:
“For newly appointed … trustees … these particular requirements for knowledge and understanding and to be conversant with the scheme documents will not apply for a period of six months from the date of appointment … this is designed to give [them] the time to acquire the necessary knowledge and understanding. Notwithstanding the above, the precise timing may well be determined by the timing of trustee meetings. Even a new trustee must be equipped to make the decisions with which he or she might be faced.” 
201. The final sentence of this guidance accords with what Mr Bridge said at the oral hearing, when he likened trusteeship to being a director of a company. A new company director would assume responsibility from day one, and so should a new trustee of a pension scheme.

202. The Pensions Regulator of course was not in existence in 1996 or 1997. However, the new trustees appointed in October 1997 will have received – or should have received – copies of an OPRA booklet entitled “A Guide for Pension Scheme Trustees”, which was published in July 1997. That booklet makes no reference to a six months’ excusal period (or any specific excusal period). It does state that, before taking on the position of trustee, the nominee “should establish that the scheme has been properly administered in the past”, including “how are the assets of the scheme invested?” It also states that “it is vital that you understand the importance of your role … and you should seek appropriate training as soon as you are appointed.” Neither of these recommendations – to familiarise themselves with the past administration, including investment of assets, or to seek training – were acted on.      

203. If the new trustees had established, before their appointment, how the assets were invested, they would have immediately seen that around half were in the form of cash on deposit, and that this had been the case for over a year. They should have then taken advice as to what to do with the money, which would have led to them having this sum invested in the Schroders and HSBC funds.  

204. I consider that it is reasonable to expect them to have re-invested the funds very soon afterwards with Schroders and HSBC or other similar fund managers. Their failure to do that exposes them to a liability from which, on the reasoning I have previously set out, the exclusion and indemnity clauses do not protect them. 

205. I do not accept therefore that, even giving weight to the thinking behind the later guidelines from the Pensions Regulator, the new trustees should be excused liability for the first six months of their trusteeship, on grounds of inexperience or lack of familiarisation with the Scheme administration. I do not think that the Regulator envisaged new trustees sitting doing nothing for six months while they studied all the pension scheme documents and other material. As the guidance goes on to say “even a new trustee must be equipped to make the decisions with which he or she may be faced.” 
206. Immediately on becoming trustees, it was their duty to take the necessary positive steps to enable them to carry out those responsibilities to the best of their abilities. They should not have waited for others to come to them to inform or advise them, assuming that all was well. Nevertheless, the reality confronting these new trustees in October 1997 was that they were faced with a large cash fund and no mechanisms in place to invest it in accordance with the advice they had received. I consider it appropriate therefore to excuse them from liability until 1 December 1997, consistently with the decision I reached above regarding the situation facing the other trustees in 1996.      
207. Not all of the money in question would have remained in the resulting investment funds until 28 June 2000. From the figures in the annual accounts, it appears that substantial sums of money were removed from the deposit account, presumably to pay the administrators, legal advisers and to pay pensions in payment as well of course as Mr Robinson’s transfer value (which is considered later in this Determination). Thus, by 28 June 2000, only £700,000 remained on deposit. In estimating the loss caused by the failure to give effect to the Trustees’ resolution, account needs to be taken of the steadily decreasing amount of money that would have been invested in these two funds. 
208. HSBC and Schroders have been unable to provide details of the monthly returns from October 1996 to June 2000 on the funds in which it was proposed that the cash on deposit be invested. However, HSBC has provided details of the monthly returns on the HSBC FTSE All-Share Index Fund, and Schroders has provided details of the annual returns on the Schroders Balanced Fund. Fairmount submits that its investment advisers say that these are similar funds to the funds chosen by the Trustees in 1996. The Trustees submit that these are less conservative funds, and so the effect of using them as proxies would result in the loss being overstated.
209. The use of any other funds as proxies for the funds which were actually recommended to the Trustees is a potential source of injustice, either to the Trustees (if the proxy funds would be likely to have performed better) or to the membership body (if they would be likely to have performed worse). It is not apparent to me why the overall performance of an all-share index fund should be materially better than a tracker fund. Nevertheless, in order to limit the likelihood of an unjust penalty falling on the Trustees, I shall use the proxy funds but reduce the resulting liabilities by 5%.      

210. Fairmount has also provided me with details of the interest actually earned on the deposit account over this period. 
211. I have considered the desirability of retaining some funds in cash to pay ongoing costs and expenses. Neither Mr Drage’s advice, nor the Trustee minutes of 18 October 1996, make mention of this. I note from the 1998 Scheme valuation that there were other assets amounting to approximately £148,000 which were treated as cash. In my view it is reasonable therefore to take the advice at face value – i.e. that the whole of the cash on deposit should have been reinvested.    
212. Using this information, together with the details in the annual Scheme accounts of how much money was held on deposit at each of the relevant year ends, I have estimated the difference between the assets on deposit at the end of June 2000 with the returns that would have resulted to the Fund had investment taken place with HSBC and Schroders at the end of November 1996. The calculations are set out in Schedule 2 to this Determination. 

213. Schedule 2 also shows the amounts actually held in the deposit account at the ends of 1996, 1997, 1998 and 1999, and on 28 June 2000. Although I have been notified of actual amounts of interest earned (also shown in Schedule 2) I have been able to reconstruct these end of year figures very closely assuming an interest rate of 6% throughout. In my view this is relevant to how I apportion liability between the various trustees – in other words, I can assume liability accruing uniformly throughout the period during which the Trustees did not invest.

214. Schedule 2 shows that the total estimated loss to the Scheme was £330,000. The Trustees are not personally liable for losses arising before 6 April 1997. My calculations indicate that, had investment taken place at the end of November 1996, the total funds including the invested funds would have been worth approximately £2,168,000 on 5 April 1997. In fact, on that date, the deposit account contained approximately £2,175,000. The slightly lower notional figure results from a relatively low investment return on the HSBC Fund during March of that year.       

215. I shall therefore proceed on the basis that the total calculated loss of £330,000 accrued after 6 April 1997, despite the fact that the figures in the previous paragraph indicate that the relative position of the fund worsened by some £337,000 after that date. It would be unjust to hold the trustees liable for more than the total losses resulting from their failure to invest over the whole period in question. Nevertheless, investment should have commenced in 1996, whether the Trustees were exonerated for personal liability or not.   

216. The next step is to apportion this liability between the Trustees. For reasons explained above, in my view it is appropriate to apportion it uniformly, by reference to the period of time each respondent was a Trustee during the period 6 April 1997 – 28 June 2000.

217. From 6 April 1997 until 8 October 1997, a period of 6.1 months, the trustees were Mr Robinson, Mrs Robinson, Mr Claridge and Mr Homewood. From 9 October 1997 until 30 November 1997, a period of 1.7 months, the trustees were Mr Robinson, Mr Claridge and Mr Homewood (allowing for the excusal period for Messrs Hockley, Bridge and Watson). From 1 December 1997 until 2 March 1998, a period of 3.1 months, the trustees were Messrs Robinson, Claridge, Homewood, Hockley, Bridge and Watson. From 3 March 1998 until 28 June 2000, a period of 27.8 months, the trustees were Messrs Robinson, Homewood, Bridge, Hockley and Watson. The above named are jointly and severally liable for losses accruing during each of the periods in question.     

218. I have therefore apportioned the total loss of £330,000 as above, and rounded the resulting liability in respect of each period to the nearer multiple of £500.

219. By my calculation the above named trustees are jointly and severally liable for the following losses: 

In respect of 6 April 1997 – 8 October 1997 

-
£52,000
In respect of 9 October 1997 – 30 November 1997
-
£14,500

In respect of 1 December 1997 – 2 March 1998

-
£26,500

In respect of 3 March 1998 – 28 June 2000

-
£237,000
220. For reasons similar to those given in my conclusions regarding complaint 2, interest should be added to the above sums at the prescribed rate from 28 June 2000.

COMPLAINT 4: THE ALLEGEDLY IMPROPER AUGMENTATION OF MR ROBINSON’S PENSION BENEFITS
Material Facts
221. This complaint relates to two separate augmentations carried out on 11 December 1992 and 8 April 1993.

The first augmentation

222. At the Trustees’ meeting on 11 December 1992, the then trustees of the Scheme, Mr and Mrs Robinson, Mr Colbeck and Mr Claridge, resolved to augment the benefits of Mr and Mrs Robinson, Mr Colbeck and Mr Bridge “as permitted under Clause 24 of the Definitive Trust Deed dated 8 September 1987”.
223. The minutes record that the Trustees were shown a letter dated 11 December 1992 from Beverley Group and the relevant extract of the service agreements of these individuals which called for the principal employer to provide benefits no less than those provided under the Executive Scheme of the Victoria Works Engineering Services Limited Pension Scheme (the Victoria Executive Scheme). 

224. It was resolved that Mr Robinson’s benefits were to be increased to 1/17th Final Pensionable Salary for each complete year and in proportion for additional months thereof. Moreover, he could retire from pensionable service on or after attaining the age of 52 and would be entitled to receive an immediate annual pension for life from the Scheme of an amount calculated in accordance with Rule 12(1) without any discounting or penalty for  early payment of pension. 

225. It was also resolved that the benefits of the other three members mentioned should be augmented. However, they later agreed to waive these augmentations, and so nothing more needs to be said here about their benefits. 

The second augmentation
226. Two meetings of the Trustees took place on 8 April 1993. The Trustees agreed to backdate Mr Robinson’s pensionable service to 1 October 1986 “following a request by the principle [sic] employer”. Any pension payable from the Victoria Executive Scheme was to be offset against this amount. The pensionable service of seven other members was also to be backdated to various dates. The Trustees considered the cost implication to the Scheme of these augmentations. They decided that as it was likely that some element of the various transfer values would be paid over and that as the Scheme had a surplus, no additional lump sum would be requested from Beverley Group at that time, although they decided to review the position at the next valuation.

227. The minutes of the first Trustees’ meeting on 8 April 1993 record that Mr Law presented a draft actuarial valuation as at 1 September 1992, and at the second meeting the Trustees authorised the production of a formal report taking account of certain additional factors, including the above augmentations. The minutes record that Mr Law gave an explanation of reasons for a reduction in the overall surplus when compared with the earlier combined surpluses in the Clyde Scheme and the Petrocon Scheme. The September 1992 valuation report disclosed to my office which I conclude is the final version as it is dated March 1994, stated at section 7.4 :

“The surplus emerging from this valuation of £171,000 should be compared with the surplus of £489,000 in the Clyde Surveys Plan at 31st December 1991 and £21,000 in the Petrocon Group Pension Fund as at 1st October 1989.”

The reasons given previously by Mr Law for the reduction in the overall surplus also appear in this report.

228. A bulk transfer from the Clyde Scheme was envisaged at the time of the April 1993 meetings, but had not taken place although Mr Law’s valuation nevertheless assumed that it would take place. The minutes record that Mr Law explained that prior Inland Revenue (now HMRC) approval would be required. 
Further submissions

229. The Applicants contend, relying on Fairmount’s report, that 
229.1 the second augmentation was inappropriate because the surplus was derived almost exclusively from a bulk transfer from the Clyde Scheme, which had recently merged with the Beverley Scheme, and 

229.2 the first augmentation was expressly effected pursuant to clause 24 of the Deed, as evidenced by the documents of 11 December 1992. This clause required a payment by the Employer and, in consideration of it, the award of benefits based on actuarial advice. Neither condition was fulfilled.  
230. The Trustees respond that they did not appreciate that the surplus derived from this source. The trustees’ principal response however is that the augmentation could have been validly made under clause 23 of the Deed.
231. Mr Claridge said that these events occurred soon after his appointment as Trustee, and so he was somewhat inexperienced. He recalled that such matters would normally be discussed by Messrs Robinson and Colbeck with the Scheme’s advisors and Actuary, and that Mr Robinson would then present the proposals at Trustees’ meetings as having been so discussed and agreed. He says that he is sure that during a meeting with Mr Robinson and the Actuary, the latter advised that no immediate employer payment was required, and that this would be addressed later. 

232. Fairmount says that proviso (i) to clause 23 requires written notification to be given to “any member directly affected” and submits that, because the effect of this augmentation might be to give Mr Robinson priority over deferred members in a wind-up, the other members should have been so notified of it because their interests might be relegated as a consequence.
233. Solomon Hare say that no allegations have been made against them in relation to this complaint. The events in question took place several years before they were appointed Scheme administrator.
CONCLUSIONS REGARDING COMPLAINT 4

234. The Applicants allege that the procedure set out in clause 24 was not followed. In fact, there is a more fundamental problem. Clause 24 provides for additional benefits to be provided for former employees or their dependents. Clearly therefore this clause cannot properly be invoked to provide additional benefits for a current member.   

235. Clause 24 also provides for the Trustees to agree with the Employer for an additional payment to be made to the Scheme in consideration of which an augmentation can be made. No such agreement or payment was made here, nor is there evidence they were even contemplated.

236. The Trustees’ principal response is that the augmentation could have been validly made under clause 23. This is correct. The question arises therefore whether the Trustees in December 1992 intended to cite clause 23 but mistakenly cited clause 24 instead.

237. Given that it is now 15 years since the events in question, I attach no great weight to the absence now of such an explicit assertion from the Respondents. It seems to me that the Trustees at the time would not have purported to make an augmentation subject to an invalid clause when a valid alternative (i.e. clause 23) was available. I also give weight to the fact that they took no steps to agree an additional payment with the employer, which would have been a requirement of clause 24.

238. I find therefore that the purported exercise of powers under Clause 24 was as a result of a mistake, and I can treat the Trustees as having exercised the clause 23 power (see Davis v Wallington [1990] 1 WLR 1511 at 1530-1; LRT v Hatt [1993] PLR 227 at [139]). 

239. Whilst I can understand Fairmount’s concerns that Mr Robinson’s interests might be unjustly advanced at the expense of other members, I do not interpret proviso (i) to Clause 23 as requiring all the other members to be notified in writing. Those members were not directly affected; they were not even indirectly affected, although they were potentially indirectly affected. One has to remember that nearly five years elapsed after the first augmentation before even the Scheme was closed, and nearly eight years before the winding-up commenced. Fears of possible funding deficits were still some way in the future then. 

240. It follows that I find, albeit with some hesitation, that the first augmentation was valid.

241. Turning now to the second augmentation, I find it hard to accept that the Trustees did not realise that it relied upon money coming from the Clyde Scheme, as the valuation presented to them made clear that it had been prepared on the assumption of monies being received from that source. 

242. This augmentation can also be seen as an exercise of the trustees’ power under Clause 23. I see no reason to find that the augmentation was made for an improper purpose.

243. The remaining ground of challenge is that, in breach of their fiduciary duty, the Trustees failed to take into account a relevant consideration and, had they done so, they would not have made the augmentation. 

244. I accept that the origin of the surplus was a relevant consideration, and one that the Trustees should have taken, but failed to take, into account. However, it does not follow that, had they considered this fact, they would not properly have made the augmentation. I find that it was proper for them to make the augmentation of Mr Robinson’s benefits, for the following reasons:

244.1 It was probable that some element of his transfer value would be paid by the Victoria Executive Scheme;

244.2 The principal employer under the Scheme, Beverley Group, had requested that the augmentation be made; and 

244.3 The Trustees had not promised to use the money transferred from the Clyde Scheme exclusively to provide benefits for former Clyde Scheme members. Clause 21(4) of the Deed requires only that the assets transferred are sufficient to meet the liabilities. It is silent as to how any surplus assets should be applied. Fairmount’s report records that the Trustees assured the transferring members that “members transferring to the Beverley Group Scheme would on balance be better off” but this is not sufficiently express or precise to amount to a promise that none of the money transferred could ever be used for the benefit of those who had not been members of the Clyde Scheme. 

245. Therefore, I find that the second augmentation was valid. 

COMPLAINT 5: THE PAYMENT OF MR ROBINSON’S TRANSFER VALUE

Material Facts
246. The earliest evidence disclosed to me showing that Mr Robinson was planning to depart the scene is a memorandum dated 22 January 1999 from Mr Brassington, in which he said that Mr Robinson had asked for statements of deferred and early retirement benefits and that an effective date of 1 March 1999 should be assumed. 

247. At their meeting on 24 February 1999, the Trustees resolved to reduce the accrual rate of the pension benefits of Mr Bridge, Mr Homewood and Mrs Robinson to 1/60th Final Pensionable Salary per year of pensionable service and to reduce the escalation rate for all executives from 5% to 3% per annum. The reason for this reduction appears to have been a suggestion that the Scheme would otherwise be under-funded; the minutes of the meeting record that Mr Arnold confirmed that upon reduction of these benefits, “the scheme valuation would be balanced, that is that the Scheme would not be in a deficit position”. Mr Robinson did not accept a reduction in the accrual rate of his pension benefits. 
248. The minutes of this meeting state that Mr Arnold presented a valuation report.. As stated above with regard to complaint 3, Mr Arnold produced a hand-written note indicating that the funding was in deficit.
249. There was a series of faxes from Mr Arnold to Mr Robinson’s secretary, which apparently were sent in the last week of February 1999. One page is a handwritten statement addressed “To the Trustees of the Beverley Group Pension Scheme”, dated 24 February 1999, and is headed “MFR Valuation 1/1/98”. This statement discloses an estimated deficit of £500,000, equating to almost 10% of the liabilities. Appended to this note are comments concerning the rate of escalation of executives’ pensions, and the NRA for female executives. I conclude therefore that this is the report in question. One of the other associated documents asks that Mr Robinson should be informed that “the actual position is the worst case scenario as set out in [Mr Law’s] letter of 25/11/1998 to [Mr Robinson]”, which letter I have not seen. 

250. It is apparent that the deficit figure had been estimated because of the absence of corrected and audited Scheme accounts. Presumably also Mr Arnold calculated the deficit after allowing for the existing executive benefit structure. I have seen no other evidence explicitly substantiating the view that this deficit would disappear if the above reductions to executive benefits were made, although this would be plausible - assuming, of course, that the deficit figure of £500,000 was reliable in the first place.    

251. Mr Arnold confirmed at that meeting that Mr Robinson’s transfer value was £825,000. Presumably this was on the basis of there being no funding deficit.
252. On 3 March 1999, Mr Arnold produced the (typed) 1998 MFR Valuation. As noted above, the report indicated that its status was “informal” and the title page included a statement that:
“This report does not comply with all of the requirements of Guidance Note 9 of the Institute of Actuaries.”  

253. A meeting of the Trustees was convened for 4 March 1999, at which Mr Arnold’s report was circulated. Mr Arnold was not present. Indeed, only Mr Robinson and Mr Bridge were present in person. Messrs Homewood, Hockley and Watson were said to have attended “by fax and telephone”. It was noted that the Scheme was now 100% funded (so presumably this took account of the executive benefit reductions) and that a full Valuation Report would be completed following submission to OPRA. Mr Robinson proposed that the Trustees accept the valuation and it was resolved that he be authorised to sign the MFR valuation report on behalf of the Trustees.  

254. At the Trustees’ next meeting on 8 March 1999 it was stated that, following the completion of the 1998 MFR Valuation, Mr Arnold had recalculated the transfer value for Mr Robinson at £854,862, his previous estimate being £825,000. The minutes record that on this occasion Messrs Robinson, Bridge, Homewood and Hockley were present in person, and that Mr Watson was present “by fax”. 

255. On 16 March, another meeting of the Trustees was convened to consider Mr Robinson’s request to take a transfer payment. The minutes, which are signed by Mr Robinson himself, record that Messrs Robinson, Bridge and Homewood were present in person, and Messrs Hockley and Watson were present “by fax”. The minutes record that Mr Robinson produced three documents to the meeting:

255.1 His benefit statement prepared by Solomon Hare, which stated that he was entitled to a pension of £63,275 from his 65th birthday;

255.2 A letter dated 16 March 1999 from him to the Trustees requesting payment of the transfer value. This requested a cheque or bank transfer to be made to him personally and to be sent for the attention of Mr Durkin at Royal Bank of Scotland International in Guernsey.

255.3 A letter dated 11 March 1999 from Mr Durkin to the Trustees confirming that Royal Bank of Scotland International were happy to accept the transfer proceeds from the Scheme for Mr Robinson and that “[t]he proceeds will be entered into a Guernsey Income Tax Authority approved Retirement Annuity Trust Scheme under the terms and conditions of the current legislation”. He therefore asked the Trustees to forward a cheque for the transfer sum made payable to “Mr Colin S Robinson Re Retirement Annuity Trust Scheme”. 

256. The calculation of Mr Robinson’s pension assumed the 1/17th accrual rate referred to above. The calculation was based on straight 17ths for the period from December 1992 (when this augmentation was purportedly awarded) until 30 September 1997 (when Mr Robinson left the Scheme), plus a proportion of the augmentation from 60ths for the period 1 October 1986 until December 1992, less the anticipated pension arising from the Victoria Executive Scheme. Mr Robinson did not avail himself of the option to retire on full pension after the age of 52 (which was in 1991). It is possible that, had he sought to do so, his benefits would have been reduced on early payment because of Inland Revenue limits.
257. It was resolved that “Mr Robinson’s benefit statement be signed and authorised, any Trustee to sign on behalf of the Trustees” and that “Mr Robinson’s instruction that his transfer value entitlement be paid in accordance with the letter from the Royal Bank of Scotland and that any two Trustees be authorised to approve the transfer of the transfer value by cheque or money transfer”. 

258. In July 1999 Mr Arnold produced the full valuation report entitled “Triennial Actuarial Report to the Trustees of the Beverley Group Scheme Effective Date of Valuation 1 January 1998”. As mentioned previously, Mr Bridge received a draft of this report on 17 May and held discussions with Mr Arnold about it.

259. The report stated that, viewed on a discontinuance basis, the MFR funding level at 1 January 1998 was in fact 96.2% (rather than the 100% set out in the 1998 MFR Valuation) but that this fell to an estimated 89.5% at May 1999, representing an estimated shortfall of £536,550. 

260. Mr Arnold explained that the discrepancy between the 100% and 96.2% figures arises from the fact that it came to light after the 1998 MFR Valuation that there were a number of previously unidentified members whose liabilities had not been taken account of in that report. Mr Brassington of Solomon Hare has said that he believes that this was caused by the previous Scheme Actuary, Mr Law, using out of date pensioner data. Mr Arnold noticed that some deferred pensioners were disappearing and not re-appearing as pensioners, and asked for details of the missing individuals. There were about a dozen such individuals, and taking account of them reduced the MFR funding level by 3.8%. 

261. Appendix VI of Practice Note IR 12 (1997). deals with transfers to overseas schemes. Paragraph A explains that the Inland Revenue has reciprocal transfer arrangements with (among other countries) Guernsey and that where such reciprocal arrangements are in force, individual transfers may proceed without specific reference to the Pension Schemes Office. However, Mr Robinson’s transfer value was comprised in part of his GMP entitlement, to which additional conditions applied.
Further submissions

262. The Applicants contend that the Trustees:

262.1 did not ensure that the transfer value was correctly calculated;

262.2 did not ensure that it was paid to an arrangement permitted by the Scheme rules; and

262.3 made no arrangements for the securing of the GMP liability.

263. Further, they note that the amount transferred constituted an unreduced transfer value which, although justified on the basis of the 1998 MFR Valuation, was not justified when it subsequently turned out that the report was inaccurate. 

264. Clause 22(1) of the Deed (as amended by the deed dated 26 November 1992) requires the transfer value to be paid “to any other retirement benefits scheme approved under the 1988 Act or any other scheme or arrangement (including a personal pension scheme as described in section 84 of the Social Security Act 1986) to which a transfer can be made without prejudicing Revenue Approval of the Scheme”. The Applicants, believing that prior Revenue consent was required, say that the Trustees did not ensure that it was paid to an arrangement permitted by clause 22(1) of the Deed. 
265. In response, the Trustees submit:

265.1 Solomon Hare knew that the transfer payment was being made, and the Trustees assumed that Solomon Hare had checked that all relevant requirements were met. 
265.2 Mr Bridge points out that in early 1999 there was a large amount of correspondence between the Scheme Actuary and Solomon Hare, and some correspondence between Solomon Hare and Mr Robinson, about Mr Robinson’s benefit statement and transfer value. Therefore, he asserts, Solomon Hare must have been aware that Mr Robinson intended to retire and take a transfer payment. He said he relied on the 100% MFR Valuation and the statement of benefits and transfer value prepared for Mr Robinson, which apparently did not indicate any scaling back.
265.3 Messrs Watson and Hockley said that they did not attend the meeting of 16 March 1999 in person and that they did not know of the transfer payment until after it had taken place. They added that they understood from FPS and Solomon Hare that the Scheme was fully funded prior to the transfer and that the transfer would be to an approved pension scheme. They said that, when they discovered shortly afterwards that this was not the case, they requested a full report from FPS, which was never received, and that Fairmount did not follow this up. Mr Hockley adds that he became concerned about the conduct of FPS and Solomon Hare, in the sense that when they said that they had “advised” or “informed” the Trustees, this advice and information had in fact, for the most part, been given to the Trustee Mr Robinson only. Mr Watson added that he did not attend the 8 March 1999 meeting either, and said that the minutes were not circulated, so he was unaware of the amount of transfer being proposed.    
265.4 Mr Watson also said that he was not present at the meeting of 4 March 1999.
265.5 Mr Homewood contends that, prior to the transfer taking place, the Trustees were presented with what they believed to be the correct information and documentation to enable them to proceed. He says that subsequent events are irrelevant to the decision made at the time, which was based on professional advice and information. As far as the mechanics of the transaction are concerned, he says that Mr Robinson dealt with this himself over a relatively short period of time. Mr Robinson was apt to present proposals to the Trustees as a fait accompli and to seek advice privately. Mr Homewood says that he became aware only shortly beforehand that Mr Robinson intended to retire, and that it was Mr Robinson who called the 24 February 1999 meeting. He alleges that Mr Robinson adjourned this meeting part way through, and spoke to him and Mr Bridge privately, informing them that if they and Mrs Robinson were to waive their enhancements, this would enable the Scheme to meet the MFR.  
265.6 Mr Colbeck (who by 1999 had long since departed the scene and so was not involved in the actual transaction) thought it likely that, from his knowledge of Mr Robinson, he most certainly acted alone in orchestrating his transfer value to a Guernsey account.

266. Solomon Hare say that 

266.1 They were unaware until the middle of 2000 that the transfer value had been paid when, during their first audit of the Scheme, Solomon Hare Chartered Accountants discovered the above letter from Mr Durkin dated 11 March 1999. They were not present at the Trustees’ meetings on 4, 8 and 16 March 1999, nor did they see a copy of the minutes of the 16 March meeting. They had no knowledge at the time of the Barclays bank account from which the payment was made. 

266.2 Had they seen this letter, they would have made necessary and appropriate enquiries to ensure that the transfer could go ahead, and would have questioned the request for a personal cheque.
266.3 Although they provided Mr Robinson in March 1999 with a benefits statement and transfer value illustration, they heard no more from him about this, and so assumed that he had decided not to take a transfer value at that time. It does not follow from the routine issue of a benefits illustration that a particular transaction will take place. Indeed, on 17 March 1999, Mr Robinson requested a quotation of early retirement benefits from them. With hindsight, it is now seen that this was the day after Mr Robinson wrote asking the Trustees to pay his transfer value. That they were still liaising with the Actuary with regard to this quotation after the transfer payment had actually been made evidences the fact that Solomon Hare was unaware of it at the time.  
267. Mr Arnold has informed me that Mr Robinson’s transfer values were quoted by him subject (amongst other things) to the state of the Scheme funding, Inland Revenue limits, and on the actual pension promise made to him. He says that the Trustees paid the transfer value without awaiting his advice on the up-to-date funding level, or on how long it would take to ascertain this information.   
CONCLUSIONS REGARDING COMPLAINT 5
268. Practice Notes IR 12 (1997) Appendix VI, applicable at the time, dealt with transfers to overseas schemes. Paragraph A explained that the Inland Revenue had reciprocal transfer arrangements with (among other countries) Guernsey and that where such reciprocal arrangements are in force, individual transfers may proceed without specific reference to the Pension Schemes Office. 

269. Therefore, I find that prior Inland Revenue consent was not required and that there was no breach of clause 22(1). There is a reference in the minutes of the 17 August 2001 trustees’ meeting to Fairmount writing to the Pension Schemes Office of the Inland Revenue to see if their approval was required, but I have not been provided with a copy of this letter or the response to it. 

270. Clause 22(3) of the Deed only allows a transfer to be made in respect of a Member’s accrued rights to a GMP if it is made in accordance with the provisions of Rule 9 of the Overriding Appendix. Rule 9.1(1) requires the receiving scheme or policy to be “an appropriate personal pension scheme, a contracted-out occupational pension scheme, a section 49 money purchase or section 49 salary related scheme, an overseas occupational pension scheme to which the Occupational Pensions Board approve the transfer or an annuity policy of the type described in section 52C of the 1975 Act”. A Guernsey retirement annuity trust scheme, such as the one to which Mr Robinson’s transfer value was paid, does not fall into any of these categories.  

271. It was inappropriate for the Trustees to assume without further enquiry that the administrators had ensured that these requirements were met, for the following reasons:

271.1 The administrators had not told the Trustees that they had ensured all necessary requirements were met for a valid transfer payment.
271.2 There was no written indication from anyone that the administrators had ensured all such requirements were met.
271.3 Mr Brassington was not present at the meetings held on 8 and 16 March.
271.4 Although Solomon Hare had produced a benefit statement for Mr Robinson and communicated on a number of occasions in early 1999 with Mr Arnold in relation to the transfer value, Solomon Hare were simply not asked to advise on the requirements that the receiving scheme would have to fulfil. 

271.5 The only indication that Solomon Hare knew that Mr Robinson was proposing to transfer to a Guernsey scheme was the letter from Mr Durkin to the Trustees dated 11 March 1999, which was produced to the Trustees’ meeting of 16th March 1999. This letter was addressed to “The Pension Trustees, Beverley Group Pension Scheme, c/o Solomon Hare” (italics added). Solomon Hare say that they did not receive this letter and I accept that. More importantly, the Trustees should not have assumed from this address that Solomon Hare had made sure that the receiving scheme complied with all relevant requirements. They should have checked properly.

271.6 The fact that the transfer payment was being made to an overseas scheme, and particularly one situated in a tax haven, should have put the Trustees on alert that the proposed payment might not be proper and should have led them to make further investigation of whether it complied with the Deed.

272. Therefore, the payment should not have been agreed at that time and it was paid in breach of trust.
273. It is remarkable that the other Trustees should, apparently, have felt it necessary, and willingly agreed, to waive the enhancements to their own benefits, whilst not demurring with a concurrent proposal that Mr Robinson be allowed to take a transfer value from the Scheme based on most of the inflated benefits awarded to him in 1992 and 1993. Having said this, Mr Watson and Mr Hockley both said that they were unaware that a transfer value had actually been paid until after the event.  But that, in itself, if true, is remarkable. The other Trustees said initially - although at the oral hearing Mr Bridge at least sought to retreat somewhat from this position - that Mr Robinson had an overbearing influence on proceedings. But, whatever the reason, in the final analysis, Mr Robinson was allowed to walk away, without great difficulty, with approximately one-sixth of the total assets of the Scheme.   

274. Mr Robinson seems to have planned his departure on these generous terms very carefully. His diligence in attending to his private interests contrasts starkly with his earlier sloth in attending to the Scheme’s investments, as described above. First, it appears that he sprang his intended retirement on the other Trustees at short notice. The word “hasty” was used at the oral hearing to describe his departure. Apparently he came to the Trustees’ meeting on 24 February 1999 readily armed with a fait-accompli to deal with the possible funding deficit, but which protected his own benefits. He arranged for Solomon Hare to produce a benefits statement and for Mr Arnold to calculate his transfer value, and to prepare an interim MFR valuation (albeit that Mr Arnold says that this report was intended “to satisfy OPRA and thus leave us clear to guide the scheme unimpeded by their close attentions”, whatever that might mean), all apparently unbeknown in advance to the other Trustees. 
275. The conclusion reached in the typed report, namely that the Scheme was 100% funded on the MFR basis, is questionable, as it transpires that Mr Arnold had been making assumptions because there was missing data. Mr Robinson then called a Trustees’ meeting for the day after this valuation was dated, resulting, perhaps not unsurprisingly, in three of the other four Trustees being unable to attend in person, and he pressed through their formal acceptance that the Scheme was 100% funded. I do not see how a trustee can properly participate in a meeting by fax. For all practical purposes, they were absent. Had Mr Arnold attended, it is likely that he would have attached caveats to his valuation, and explained the particular reason it had been prepared, but it seems that he was not invited. Then, within only a further four days (and this covering a weekend), Mr Robinson had arranged not only for Mr Arnold to recalculate his transfer value, but had got the other Trustees to approve this figure. 
276. Eight days after this, on 16 March 1999, he presented what he purported to be the necessary documents to the Trustees - having obviously already set up arrangements in Guernsey to receive his transfer payment - and got them to authorise the amount of his benefits and payment of the transfer value. Again only two of the other four Trustees were actually present. The two absentees said afterwards that that they did not know of the transfer payment until after it had taken place. None of what had happened was made known, apparently, to Mr Arnold or to Solomon Hare. Indeed, Solomon Hare says that it was effectively put off the scent by a request from Mr Robinson on 17 March for an early retirement quotation, which clearly he had no intention of following through, because the transfer value was paid before this quotation could be produced, without the knowledge either of Mr Arnold or Solomon Hare.  
277. The above demonstrates considerable weakness on behalf of the other Trustees. They gave scant thought to why Mr Robinson was suddenly putting them under such great pressure to approve his retirement plans and to whether, if the true facts turned out to be not quite as Mr Robinson had presented them, this might have impacted adversely on the other Scheme members. They must surely by this time have harboured some doubts about Mr Robinson’s motives, given all that had gone before. They did not insist on interviewing Mr Arnold, or consider consulting Solomon Hare. But the trustees are only liable if what they did amounted to a knowing and deliberate breach of trust. 

278. Apart from the issues surrounding the GMP, it is arguable that the Trustees were entitled to rely on the finding in the MFR valuation report that the scheme was fully funded on the MFR basis. If Mr Arnold had caveats to attach, it is unfortunate that they were not attached, and the Trustees cannot easily be criticised for relying on advice before them from the Scheme Actuary. It is true that the report said only that the scheme was fully funded as at 1 January 1998, and that it did not necessarily follow from this that it would be fully funded as at March 1999. It is also true that the report stated that it did not comply fully with actuarial guidance but, as Mr Arnold was not present, he could not answer questions about what this meant. The true picture did not emerge until the second half of May 1999, after Mr Bridge saw a draft of the final actuarial valuation and raised questions with Mr Arnold about it. 
279. If the Trustees had realised in March 1999 that the Scheme might still be under-funded (despite having already agreed to forego their own augmentations, which they understood would place the funding in balance), or had simply been told that a proper Scheme valuation had not yet been completed, it is probable that they (and by this I mean the other Trustees) would not have agreed to pay Mr Robinson’s full transfer value at that time. But because a statement later turns out to be inaccurate does not mean that the recipients of that statement were wrong to rely on it. The matter needs to be judged without the benefit of hindsight.
280. By the time Mr Robinson tabled the enabling documents on 16 March 1999, his plans had developed an almost unstoppable momentum. As I have concluded above, permitting the transfer to take place amounted to a breach of trust. But in the circumstances the appropriate remedy - if remedy is appropriate - would be to recover from Mr Robinson the excessive Scheme funds paid to him resulting from this breach of trust. That would be true irrespective of whether I were to find that the actions of the Trustees, other than Mr Robinson, constituted wilful default.
281. Taking into account the way that Mr Robinson conducted himself – and in particular the way that he acted with haste and without fully informing others of what was being done, I find that, on the balance of probabilities, he at knew that his transfer was likely to be to the disadvantage of other scheme members and was likely to be found improper if subjected to scrutiny.  He conceivably may not have known that in taking the transfer value he was actually in default of his duties.  But in the circumstances to turn his mind away from whether he was in default or not (if that is all he did) is enough in itself to constitute wilful default.

282. The loss to the Scheme is the difference between the value that the transferred assets would now have, and the current value of the benefits that Mr Robinson would have had in the Scheme had the transfer not been made.  My finding is that Mr Robinson is personally liable for the whole of that loss, and I shall direct Mr Robinson to pay it on receiving notice from Fairmount of the figure (which they may decide whether to calculate and notify depending on whether they consider there is a reasonable prospect of recovery)..
DIRECTIONS
283. I have explained above why, and the extent to which, the Trustees can be held personally liable for the losses caused to the Scheme by their maladministration.  I do not make the directions that follow lightly.  I have taken into account that Mr Watson and Mr Hockley say that they had no personal interest (beyond their employment) in the survival of the companies concerned. But that does not alter what happened (or did not happen), nor the extent of their responsibility for reasons I have already given.

284. I have not concluded that the Trustees were fraudulent or dishonest in the strict senses of the words, except that I have little doubt that Mr Robinson’s removal of his transfer value was dishonest.  Those present at the hearing all put it to me that they were not men with ready resources out of which their share of any liability could be paid.  However, I have found that they failed in carrying out serious fiduciary responsibilities to others in circumstances in which the law specifically states that they should not be protected from liability.  The Applicants complaints are upheld and it is appropriate that they should be compensated.
285. It has been put to me investment performance and the deteriorating funding position after Fairmount’s appointment should be taken into account in my directions (because benefits in the Scheme may be the assets used to settle trustees’ liabilities).  That would entail a finding as to the propriety of the investment decisions taken – and amounts to a complaint against Fairmount.  Whilst such a complaint could be made, it has not been and I make no such findings.
286. In respect of the maladministration identified in paragraphs 104 to 131 above, I direct that Mr Robinson, Mr Homewood, Mr Watson, Mr Hockley and Mr Bridge are jointly and severally liable to pay to Fairmount £195,000 plus interest at the base rate for the time being quoted by the reference banks, calculated from 6th July 1998 up to the date of the determination, to be held for the benefit of the Scheme on the trusts set out in the Deed and Rules. Fairmount may demand this sum from any or several of the above-named, and I direct that it be paid within 28 days of it being demanded. 

287. In respect of the maladministration identified in paragraphs 186 to 220 above, I direct that the Trustees listed below are jointly and severally liable to pay to Fairmount the following amounts:

Mr Robinson, Mrs Robinson, Mr Claridge and Mr Homewood

-
£52,000
Mr Robinson, Mr Claridge and Mr Homewood



-
£14,500

Messrs Robinson, Claridge, Homewood, Hockley, Bridge and Watson
-
£26,500

Messrs Robinson, Homewood, Hockley, Bridge and Watson

-
£237,000

plus, in each case, interest calculated at the base rate for the time being quoted by the reference banks for the period from 28 June 2000 to the date of this Determination. These amounts are to be paid within 28 days of being demanded by Fairmount. (As already mentioned, Mr Watson died in late 2007.  Whether enforcement against his estate is advisable, possible or likely to be effective is not a matter for this Determination.) 

288. In respect of the maladministration identified in paragraphs 268 – 282 above, I direct that Mr Robinson shall pay the amount calculated by Fairmount in accordance with paragraph 282 within 28 days of the sum being notified to him by Fairmount.   

TONY KING

Pensions Ombudsman

11 March 2009
SCHEDULE 1

LIST OF APPLICANTS, SHOWING OMBUDSMAN REFERENCE
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	W Reynolds (M00414)
	R Russell (M00415)
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	B Slade (M00417)
	E Smith (M00418)
	S Smith (M00419)

	J Spurgeon (M0420)
	R Sykes (M00421)
	C Taylor (M00422)

	P Timbrell (M00423)
	J Tottell (M00424)
	F Vickers (M00425)
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	G Walker (M00427)
	M Wilkey (M00428)

	D Young (M00429)
	D McKeever (M01171)
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SCHEDULE 2

Comparison of investment returns (see paragraphs 207 - 212 above)

1. Amounts actually in the deposit account (end of year figures taken from annual Scheme accounts)
	30/9/96

	£2,423,945

	end of 1996
	£2,200,000

	end of 1997
	£2,100,000

	end of 1998
	£1,933,138

	end of 1999
	£890,149* 

	28/6/00

	£700,000


*during this year Mr Robinson’s transfer value of £854,862 was paid

2. Interest earned on the deposit account

	30/9/96
 to end of 1996
	£21,846

	1997
	£146,109

	1998
	£147,780

	1999
	£60,965

	1/1/00 to 28/6/00
	£19,094


3. Average amount being paid out of deposit account monthly

Therefore the average amount being paid out of deposit account per month was as follows:

	1996 
	£81,930

	1997 
	£20,509

	1998
	£26,220

	1999 
	£20,757  (plus Mr Robinson’s transfer value of £854,862 in March 1999)

	2000
	£34,874
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Value of investments if invested 50/50 with Schroders and HSBC in October 1996

At the end of November 1996, the amount of money in the deposit account was around £2,275,000, so £1,137,500 should have been available to place in each of the HSBC fund and Schroders fund (the figure of £2,275,000 is an interpolation from the figures in section 1 of this Schedule). 
Based on the figures given in the Scheme accounts for 1997, I have assumed an average rate of interest earned on the remaining cash in the deposit account of 6.75% pa.  

After allowing for the interest earned, and outgoings, the monthly rate of investment in each fund should have been £180,000, for five months, with a final investment close to this amount in month 6. 

No initial charge has been given for the Schroders fund. I have assumed 0.5%.

To be deducted therefore from each amount of £180,000 are HSBC’s/Schroders’ and Solomon Hare’s initial charges (1%/0.5% and 0.2% respectively). Additionally, both funds had a bid/offer spread of 1.3%. To cater for this, given that there would have been only these six initial investments, and all the subsequent transactions would have been disinvestments, I further deduct 1.3% from the investment sums.

After making these adjustments, I arrive at a rounded figure of £175,500 available for investment with HSBC (and £176,400 for investment with Schroders) on 1 December 2006 and monthly thereafter until 1 April 1997, with a final clearance of the remaining cash on deposit on 1 May 1997.
Using these figures and the returns for the funds, it is possible to estimate the value of these initial investments as at 28/6/00. 

For example, in the case of the HSBC investment, to work out how the value of these assets changed between the end of November 1996 and the end of December 1996, one would apply the rate of return on the HSBC Account for 11/96 to £175,500, add the remaining cash in the deposit account, plus interest accrued at 6.75% pa, and then deduct from this the average amount paid out of the account per month in 1996 (£81,930.21 divided by 2- see above). The same methodology is applied for each month. This slightly favours the Trustees as, in fact, the outgoings might be assumed to be uniform throughout the month, rather than taken at the end of the month. 

NOTES

1. The amounts shown in the following tables are quoted to more significant figures than the methodology justifies. The reason for this is to try to minimise cumulative errors caused by rounding, given the repetitive nature of the calculations.

2. HSBC’s/Schroders’ annual management charge (0.35%/0.5%) and Solomon Hare’s annual administration charge (£1,900) are assumed to be taken out in June*

3. Mr Robinson’s transfer value is assumed to be taken out of the fund two-thirds of the way through March 1999 **

4. There is a question concerning the interest earned in the deposit account. In both 1997 and 1998 interest accrued at approximately £12,000 per month. However, the implied monthly return for the last three months of 1996, when the amount on deposit was near its highest, is approximately £7,280. No explanation has been offered but I shall nevertheless assume interest of £7,280 was earned in December 1996 
. 
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Value of portion of investment if invested in HSBC Fund
Month
     Investment
  Monthly rate 
   Residual        Interest 
   Monthly
   Total fund

      in HSBC
   of return %
  Cash fund        6.75%
   payments        at month end
11/96









  1137500


12/96
:     175500               1.56
   957500
 3640
     40965
  1098410
1/97
:     353740
       3.32
   740180
 4160
     10254
  1099570
2/97
:     540980
       1.50
   554090
 3120
     10254
  1096040 
3/97
:     724600
       0.49
   366950 
 2060
     10254
  1086900 
4/97
:     903650
       1.85
   178760
 1010
     10254
  1089870 
5/97
:    1075610     
       3.43
     10200
     54
     10254
  1112560
6/97*
:    1112560
         0

       Nil
     
   N/A
     10254 
  1096520 *
7/97
:    1096520
       4.99



     10254
  1140980 
8/97
:    1140980
      -0.95



     10254 
  1119880
9/97
:    1119880
       8.03



     10254             1199560


10/97
:    1199560
      -7.34



     10254 
  1101260
11/97
:    1101260
       1.46



     10254
  1107080
12/97
:    1107080
       5.22



     10254
  1154620
1/98
:    1154620
       3.86



     13110
  1186070
2/98
:    1186070
       7.18



     13110 
  1258120 
3/98
:    1258120
       3.52



     13110
  1289300
4/98
:    1289300
      -0.41



     13110
  1270900
5/98
:    1270900
       1.96



     13110
  1282700 
6/98*
:    1282700
      -1.80



     13110
  1240120*
7/98
:    1240120
      -0.06



     13110
  1226260
8/98
:    1226260
    -10.61



     13110 
  1083050
9/98
:    1083050
      -4.66



     13110
  1019470
10/98
:    1019470
       7.36



     13110
  1081390
11/98
:    1081390
       7.04



     13110
  1144410
12/98
:    1144410
      -0.34



     13110
  1127410
1/99
:    1127410               1.26



     10378
  1131230 
2/99
:    1131230
        4.77



     10378
  1174820


3/99
:    1174820
        3.04



   437808**
    772720
4/99
:      772720
        4.86



     10378
    799900
5/99
:      799900
       -5.32



     10378
    746970
6/99*
:      746970
        3.17



     10378
    755750*
7/99
:      755750
       -1.30



     10378
    735550
8/99
:      735550
        1.83



     10378
    738630
9/99
:      738630
       -4.73



     10378
    693320
10/99
:      693320
        3.12



     10378
    704570
11/99
:      704570
        6.92



     10378
    742950
12/99
:      742950
        4.69



     10378
    767410
1/00
:      767410
       -7.65



     17437
    691270
2/00
:      691270
       -0.43



     17437
    670860
3/00
:      670860
        4.94



     17437
    686560
4/00
:      686560
       -3.38



     17437
    645920


5/00
:      645920
        0.96



     17437
    634680
6/00*
:      634680
        0.61



     17437
    617000*
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Value of portion of investment if invested in Schroders Fund
Considering now the assessment of the Schroders account, I have followed similar methodology (except that I have assumed that the initial charge would have been 0.5% rather than 1%) and deducting Schroders’ annual management charge of 0.5% and Solomon Hare’s annual charge of £1,900 in June as before.
Because of the lower initial charge, the monthly amount available for investment is £176,400 (£175,500 in the case of HSBC).
The table below is truncated, partly because only annual rates of return are available. I have shown the value of the fund at certain key dates.

As far as the decreasing cash fund, and the monthly outgoings, are concerned, the methodology is the same as shown previously in respect of the HSBC investment, and so is not shown again here. I have, though, added the residual cash fund (where appropriate) to the value of the notional Schroders investment, and have deducted the outgoings, to arrive at a total fund consistently with the method used for the notional HSBC investment.

Month



Annual rate




 Total fund 




of return %



       including residual










    cash
11/96
:








  1137500 

12/96
:


   10.7





  1098150

 5/97 



   12.1





  1075670
 6/97*



   12.1





  1068980* 
12/97
:


   12.1





  1072210

 5/98



     9.2





  1047380

 6/98* 



     9.2





  1035170*

12/98
:


     9.2





  1003520
 2/99



   19.2





  1014970
 3/99**



   19.2




                 593400**

 5/99 



   19.2





    591620

 6/99*



   19.2





    585850*

12/99
:

   
   19.2





    579580
 5/00



   -1.5 
 




    489000

 6/00*
:

   
   -1.5





    467000
Towards the end of March 1999, Mr Robinson’s transfer value of £427,430 (pro-rata) was taken out of the fund. The calculation therefore allows for this large reduction in the fund part-way through the month.  
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Therefore, had the money on deposit been invested 50/50 in the HSBC and Schroder funds at the end of 11/96, by the end of 6/00 these funds would have totalled £1,084,000.

I have decided in paragraph 209 of this Determination that this amount may be reduced by 5%, giving a revised total of £1,030,000. 

In fact, the amount in the deposit account was £700,000.

Consequently the loss caused by failure to invest was £330,000. 
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