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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
First Stop Catering & Hygiene Supplies Limited (First Stop)

Scheme
:
First Stop Employees Retirement Benefit Scheme  

Administrator
:
Scottish Equitable plc (Scottish Equitable

MATTERS FOR DETERMINATION

1. First Stop says that Scottish Equitable failed to establish the Scheme in a timely manner and thus caused a loss of the Inland Revenue's tax approval on the initial annual contribution of £35,000 and a delay in the transfer of the principal property asset to the Scheme.

2. First Stop also named Boyett Mayes and Associates (Boyett Mayes) as a Respondent to the matter to be determined.  However, Boyett Mayes, a financial adviser to First Stop, has not acted as a manager or administrator of the Scheme and thus is not a body about which complaint can be made to me. 

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

4. Mr E Stevens was an employee of First Stop.  Mr E Stevens held a Self-Invested Personal Pension Plan (SIPP) with Scottish Equitable.  The main asset of the SIPP was a commercial property (the "Property") which had been purchased for £150,000 in 1998 with a loan from Scottish Equitable of £100,000.     

5. On 18 August 1999, Mr E Stevens telephoned Boyett Mayes to say that First Stop wished to invest a large amount of pension contributions for himself, his wife, Mrs Y Stevens and their children, Mr T Stevens and Mrs P Pieris.  Mr T Stevens and Mrs P Pieris were the shareholders of First Stop.  The proposed contributions were intended to be based on the results of First Stop's accounting year ended 31 August 1999 and First Stop wished to make the contributions before 31 August 1999 in order to obtain tax relief for the current trading year.  Low salary levels for Mr E and Mrs Y Stevens restricted the amounts of contributions that could be paid to the SIPP, but Mr E Stevens stated that their employment status and salaries could be changed if an outstanding personal financial matter of his could be settled with a mortgage company.  No commitment to directorships or new salaries could be made until a settlement was reached.  Some possible salaries were agreed so that Boyett Mayes could seek advice and obtain illustrations from Scottish Equitable.

6. Following a meeting with Scottish Equitable on 20 August 1999, Boyett Mayes telephoned Mr E Stevens on 24 August 1999 to say that First Stop could pay between £80,000 and £90,000 to a Small Self Administered Scheme based on the estimated  salary figures.  Boyett Mayes stated that Scottish Equitable had recommended that a Trustees’ bank account should be set up with money transferred into it before the end of the month, and that the whole of the SIPP, including the Property, should be transferred to the new arrangement.  First Stop set up the Trustees’ bank account on the same day.  

7. At a meeting with First Stop on 27 August 1999, Boyett Mayes handed a letter to Mr E Stevens which confirmed all of the information that had been provided by Scottish Equitable.  In particular, the letter stated that:

"A Trustee bank account needs to be opened, and monies deposited there from the Employers Account before year-end if tax relief is wanted for this financial year."

Boyett Mayes has said that because of Mr E Stevens' personal financial matter with a mortgage company, little action could take place at the meeting of 27 August 1999, apart from completing and signing some of the many forms needed to set up the Scheme.

8. Boyett Mayes and First Stop met again on 2 November 1999 and forms were left for the Stevens' family to join the Scheme.  Mr E Stevens informed Boyett Mayes that, as Mrs Pieris lived in Singapore, there could be a some delay in her being able to complete the forms.

9. Mr E Stevens agreed terms for settlement of his personal financial matter with the mortgage company and at meeting between Boyett Mayes and First Stop on 3 December 1999, salary levels were established for all of the Stevens' family with the initial contribution for the Scheme totalling £35,000.  Agreement was reached that revised quotations would be obtained from Scottish Equitable and the remaining documentation for the Scheme would be then be completed.

10. In February 2000, Mr E Stevens telephoned Boyett Mayes to say that settlement of his personal financial matter had been reached with his mortgage company and that the Scheme could now proceed.  

11. At the next meeting between Boyett Mayes and First Stop on 22 February 2000, more signatures were obtained for the Scheme's documentation.

12. On 28 February 2000, Boyett Mayes received a cheque for £35,000 from First Stop for the initial contribution to the Scheme.  The cheque was delivered to Scottish Equitable on 29 February 2000.

13. On 14 March 2000, Boyett Mayes provided Scottish Equitable with the  documentation for the Scheme, mostly dated 29 February 2000.  The documentation  included Member's Application and Trustees’ Proposal forms for each of the Stevens' family to apply for Scottish Equitable investment policies within the Scheme.  Regular First Yearly Premiums of £18,700, £6,100, £1,000 and £3,600 were identified for by Mr E Stevens, Mrs Y Stevens, Mr T Stevens and Mrs P Pieris, respectively, with the balance of £5,600 being applied as a Single Premium for Mrs Y Stevens.   Reference was made to Mr E Stevens having belonged to a former employer’s pension scheme.  

14. Scottish Equitable needed more information about Mr E Stevens benefits under that former scheme. On 14 March 2000, Boyett Mayes wrote to the administrator of the  former employer's pension scheme which Mr E Stevens had belonged and asked for the details of a Retained Benefits entitlement Mr E Stevens held in that scheme.

15. In a letter to Boyett Mayes dated 20 March 2000, Scottish Equitable stated that:

"… the scheme commencement date will be the date that Scottish Equitable sign as Pensioneer Trustees, and that this means that we are outside the PSO [Pension Schemes Office of the Inland Revenue] deadline for setting up the scheme.  In order for the company to obtain tax relief on the £35,000 paid into the Trustee Bank Account, they should ask their Accountant to ask the Local Inspector of Taxes to look at the circumstances and make a decision as to whether Tax Relief will be given or not."

16. An internal Scottish Equitable memorandum dated 28 March 2000 identified some missing documentation and raised some queries about the completion of some of the other documentation.

17. A Scottish Equitable internal telephone dated 30 March 2000, stated that:

"[First Stop] were liasing with local Inland Revenue inspector who would get in touch with PSO regarding late submission to smooth things over."

18. A Scottish Equitable internal memorandum dated 10 April 2000, stated that:

"Unfortunately, a new problem has arisen with regard to the submission of the scheme to the PSO.  New divorce legislation is being brought through the courts which will impact on Pension schemes.  SSAS's will now have to include provisions for this in our scheme rules.  It will take considerable time for us to get new model scheme rules approved by the PSO and in the meantime, schemes cannot be approved.  These new regulations will be in place any day now and after they are in place we only have 21 days to get schemes incorporating the old scheme rules submitted to the PSO or they will not be approved.

Please try to get the outstanding information to me within the next week or so to enable me to complete the Initial Actuarial Report and get Docs to submit the scheme to the PSO."

19. On 12 April 2000, Boyett Mayes provided Scottish Equitable with most of the missing documentation and corrections which had been identified in paragraph 16 above.

20. On 18 April 2000, Scottish Equitable established that the outstanding items for the Scheme were Pension Schemes Office forms PS176 and PS176 A/T, and the Retained Benefits information for Mr E Stevens, without which the Initial Actuarial Review of the Scheme could not be carried out.

21. On 28 April 2000, the Pension Schemes Office issued Update Bulletin 62 entitled "Pensions Sharing on Divorce or Nullity".
22. A Scottish Equitable internal memorandum dated 28 April 2000, stated that:

"As the commencement date of this scheme is 31 August 1999, the scheme should have been submitted to the PSO by 5 April 2000, the submission deadline for the scheme.  As this has not been done, tax relief will not be granted for any contributions paid to the scheme before 6 April 2000.  However, as the Trust Deed was not dated by SETL [Scottish Equitable Trustees Limited - the Pensioneer Trustee of the Scheme] until today, formal approval will not be granted before 28 April 2000 (meaning any contributions paid before today will not receive tax relief)."

23. A Boyett Mayes file note dated 10 May 2000, stated that:

(i)
Mr E Stevens telephoned on 5 May 2000 to say that he had received statements of benefits from Scottish Equitable which had showed no contributions as having been paid in the previous year. [Subsequent investigation by Boyett Mayes established that the statements of benefits related to Mr E Stevens' SIPP and not the Scheme.]

(ii)
Mr E Stevens had telephoned on 8 May 2000 to say that he had been told by Scottish Equitable that the £35,000 contribution for the Scheme had not been allocated to any funds.

(iii) Mr E Stevens had telephoned on 9 May 2000 to say that First Stop had been notified that it was to have an Inland Revenue audit on 10 May 2000.

(iv) Boyett Mayes obtained confirmation from Scottish Equitable that the Scheme's initial contribution would have investment dated from 29 February 2000.

The file note then goes on as follows:

"I then spoke to Ernie Stevens telling him that one person said the monies was allocated and another that it was not.  I also told him how to deal with any Inland Revenue query, explaining that the delay was brought about by his need not to be seen as setting up the scheme until he had settled with [his mortgage company] and that was why the money had to be placed in a trustee bank account and that was also why Scottish Equitable could not be expected to give interest on the money back to September as it had been in his trustee bank account.  Having settled with [his mortgage company] in February … he was then able to issue a cheque from his trustee account to Scottish Equitable.  He had forgotten - blanked from his mind - this episode and argued for a minute that he did not know what I was talking about.  After a further brief explanation he then said "You sort it out", which I took to mean that his memory had suddenly returned." 

24. On 15 June 2000, Boyett Mayes faxed Scottish Equitable with the outstanding Retained Benefit information required for Mr E Stevens.
25. In a letter to Boyett Mayes dated 27 June 2000, Scottish Equitable stated that:

"I am writing to clarify the steps that need to be taken to effect the changes we discussed.

1. Transfer of Property held in Mr Stevens SIPP to SSAS
As I mentioned it is not possible to simply sell the property to the SASS and leave the rest of the SIPP fund where it is.  The reason for this is that the transaction would be deemed by the Inland Revenue between "connected" parties and as such would not be permitted.

The way forward here would be to seek Pension Schemes Office (PSO) consent to an "in specie" transfer of the property and any other assets held in the SIPP into the SSAS.  To proceed with this we will need to do two things.  First of all we will need to get the Scheme submitted to the PSO and approved.  In order to do this we will need to draft a special Rule Amendment so that the recently introduced pension sharing regulations are incorporated into the rules governing the Scheme.  Until we have done this approval cannot be obtained and the transfer required will not be authorised by the PSO.  Our Legal Department are currently working on an appropriate amendment as a special service for this Scheme and this will be issued to you as soon as possible.

In addition to the Rules Amendment we will need the information set out on the enclosed schedule. …

2. Assignment of Mrs Stevens’ EPP
…  The Rule Amendment referred to above (pension sharing regulations) will need to be adopted by the Scheme.

PSO consent to the assignment will be required and we will need similar details to those required in connection with Mr Stevens SIPP.

3. Introduction of the Members Children
In order to be eligible the children will need to be employed by the Company and in receipt of pensionable remuneration.  Assuming this is the case the documentation referred to on the attached checklist will need to be completed for each new member." 

26. On 5 July 2000, Scottish Equitable issued the Initial Actuarial Report on the Scheme. 

27. A Scottish Equitable internal memorandum dated 6 July 2000 established that form PS176, an Employer Questionnaire, was still outstanding.

28. In a letter to Boyett Mayes dated 12 July 2000, Scottish Equitable detailed the requirements of switching the Property from the SIPP to the SSAS.

29. Following a meeting between Boyett Mayes and First Stop on 26 July 2000, the Stevens' family all signed policy cancellation notices which were sent directly to Scottish Equitable.   

30. In a letter to Scottish Equitable dated 27 July 2000, First Stop stated that:

· it had relied on the advice of Boyett Mayes but subsequent advice from other sources had left it with no confidence of the advice given;

· it had always requested minimum regular commitment to made to pensions; and

· the funds for the Scheme should  be used to reduce the outstanding loan on the Property.

31. On 18 August 2000, Scottish Equitable received an authority to have First Stop's agency transferred from Boyett Mayes to a new financial adviser (the "New IFA").

32. On 24 August 2000, Scottish Equitable's outstanding requirements for submitting the Scheme to the Pension Schemes Office were summarised as:

· New Trustees Proposal Forms signed by all of the Stevens' family.

· A Completed Employers Questionnaire form PS176.

· A Budget Rule Amendment for adoption by the Pensioneer Trustee

· Confirmation of the split between the members of the self-administration contributions in order for Announcement Letters to be prepared for the members.

33. On 29 August 2000, the Pension Schemes Office issued PSO Update Number 69, entitled "Enhancing the Role of the Pensioneer Trustee", which, in particular, brought in new requirements for co-ownership and co-signatory requirements for Pensioneer Trustees.  

34. At a meeting between Scottish Equitable and the New IFA on 26 September 2000:

Scottish Equitable stated that;

(a) it understood that First Stop was liasing with the Local Inspector of Taxes about obtaining tax relief on the initial contribution of £35,000 paid to the Scheme;

(b) the outstanding items for the Scheme were detailed as Trustees Proposal Forms, Form PS176, a Budget Rule amendment and confirmation of the allocation of the initial contribution split between the members, and 

(c) new co-ownership and co-signatory rules introduced by PSO Update Bulletin No 69 would further delay the approval of the Scheme

The New IFA stated that:

(a) the only investment of the Scheme was to be the Property and, possibly, additional assets transferred from Mr E Stevens' and Mrs Y Stevens' existing pension arrangements with Scottish Equitable; and 

(b) Mr A Stevens was not in receipt of any pensionable earnings from First Stop and should be removed as a member from the Scheme.

35. On 9 and 13 October 2000, the New IFA provided Scottish Equitable with some of the documentation identified as outstanding and stated that the new contribution split for the first year of the Scheme as being annual contributions of £20,391, £5,583 and £3,755 for Mr E Stevens, Mrs Y Stevens and Miss P Pieris, respectively, with special contributions of £3,271 and £2,000 for Mr E Stevens and Mrs Y Stevens, respectively.

36. On 18 October 2000, Scottish Equitable issued a replacement Initial Actuarial Report.

37. On 8 November 2000, Scottish Equitable returned the three Member's replacement Application and Proposal Forms for full completion and correction.  There then followed some confusion on Scottish Equitable's part about the date the members should have joined the Scheme.  This matter was eventually sorted on 27 November 2000.  Scottish Equitable has accepted responsibility for that delay.

38. In November 2000, Scottish Equitable issued Trust Deed and Rule Amendment documentation to all of its schemes in order for the schemes to conform with the requirements of the Pension Schemes Office Update Bulletin No 69.

39. On 7 December 2000, Scottish Equitable submitted the Scheme to the Pension Schemes Office but without the Trust Deed and Rule Amendment documentation  referred to above.

40. The New IFA provided Scottish Equitable with an independent valuation on the Property on 12 December 2000.

41. On 16 January 2001, the Pension Schemes Office reminded Scottish Equitable that the Scheme could not be approved until the requirements of PSO Update Number 69 were met.

42. On 31 January 2001, Scottish Equitable received the completed Trust Deed and Rule Amendment for the Scheme from First Stop which were sent to the Pension Schemes Office on 5 February 2001.

43. On 16 February 2001, Scottish Equitable issued a property investment package to First Stop.

44. On the same date, 16 February 2001, the Scheme was approved by the Pension Schemes Office with effect from 28 April 2000.  

45. Scottish Equitable sent the Property transfer request to the Pension Schemes Office on 22 February 2001 and approval for the Property transfer was granted on 1 March 2001.

46. First Stop says that the conveyancing of the Property transaction from the SIPP to the Scheme took until May 2002 to complete. Up to that date, First Stop had been paying mortgage instalments at a commercial rate on the Property whilst only receiving current rate interest on the monies earmarked in the Scheme's bank account to reduce the mortgage, the difference in the rates being the region of some 6%.

CONCLUSIONS

47. In August 1999, Scottish Equitable stated that if tax relief was to be required on any  contribution from First Stop's accounting year ended 31 August 1999, a Trustees bank account had to be set up with the contribution deposited before the end of the tax year.  While the failure to deposit such money by the specified date may have been fatal to receipt of tax relief, such deposit was not the only action that had to be taken. Obtaining the tax relief was also contingent upon the Scheme being submitted to the Pension Schemes Office in a form suitable to granted exempt tax approval status before 5 April 2000.

48. First Stop's decision to proceed with the Scheme was made in February 2000, some 6 months later and thus taken at a time when action needed swiftly to be taken if the tax year deadline was to be met.  Whilst the initial contribution was paid, the documentation sent to Scottish Equitable on 14 February 2000, was not properly completed.  Mr E Stevens had a Retained Benefit with a former employer's pension scheme.  Until the details of that Retained Benefit were received, Scottish Equitable would not have been in a position to carry out the Initial Actuarial review of the Scheme, a necessary requirement before the Scheme could be submitted for approval by the Pension Schemes Office.  The necessary information was not received by Scottish Equitable until 15 June 2000.

49. Tax relief on First Stop's initial contribution of £35,000 was, therefore, dependent upon the Local Inspector of Taxes exercising discretion because of the late submission of the Scheme for approval to the Pension Schemes Office.  The Local Inspector of Taxes did not grant that tax relief.  Scottish Equitable were not in my view responsible for the tax relief not being granted on the initial contribution to the Scheme.

50. First Stop cancelled the Scheme's investment policies in July 2000, appointed the New Financial Adviser in August 2000 and, in September 2000, revealed that Mr A Stevens had not, after all, been eligible for membership of the Scheme.  All of the alterations required by these changes meant that the Scheme had to be substantially amended.  Scottish Equitable cannot be held responsible for any of the delay caused by these changes.

51. In the meantime matters had also become affected by the Pension Schemes Office PSO Update 62 dated 28 April 2000, and further exacerbated when PSO Update 69 was published on 29 August 2000.  Both of the Updates required Scottish Equitable to make amendments to its standard documentation, all of which had to be approved  first by the Pension Scheme Office.  Scottish Equitable cannot be held responsible for any of the delay that the new legislative requirements may have had in its submitting the revised Scheme to the Pension Schemes Office.

52. The Scheme was finally submitted to the Pension Schemes Office on 7 December 2000 and the approval was further delayed until 16 February because First Stop had not returned the Trust Deed and Rule Amendment in order for the Scheme to conform with the requirements of PSO Update 69.  Again, Scottish Equitable cannot be held responsible for this final delay.

53. The Property transfer could only be carried out once the Scheme was approved by the Pension Schemes Office and the approval for the Property transfer was obtained by Scottish Equitable less than 2 weeks later.  Completion of the conveyancing of the Property from the SIPP to the Scheme took until May 2002 but I have seen nothing to suggest this was due to unreasonable delay on the part of Scottish Equitable.

DAVID LAVERICK

Pensions Ombudsman

11 February 2005
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