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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs Patricia Marsh

Scheme
:
Centrica Staff Pension Scheme

Respondent
:
Trustees of Centrica Staff Pension Scheme

THE COMPLAINT (dated 23 May 2002)

1. Mrs Marsh complains of maladministration by the Trustees of the Centrica Staff Pension Scheme (the Scheme).  She says that benefits deriving from Additional Voluntary Contributions (AVCs) made by her were reduced for early payment, even though she had been made redundant and was aged over fifty, and that such a reduction was in breach of the Scheme Rules and/or a contract between her and the Scheme.

MATERIAL FACTS
2. Mrs Marsh was born on 30 July 1946.

3. In March 1974 she started working for SEGAS (South Eastern Gas Board), first as a sales office clerk, then as a sales assistant in the gas board showrooms.  She joined the SEGAS Pension Scheme immediately on commencing employment with SEGAS.  The regional gas boards, including SEGAS, were later amalgamated to form British Gas plc (British Gas).  All references to the British Gas Pension Scheme (the British Gas Scheme) in this determination include her membership of the SEGAS Pension Scheme.  

4. In October 1993, Mrs Marsh called the British Gas Pensions Office to enquire about making AVCs to her pension.  

5. On 25 October 1993 David Wiggs of the British Gas South Eastern Pensions Office wrote to Mrs Marsh providing information about both Added Years and Money Purchase AVCs.  Only information about the Added Years AVCs is relevant, as this is what Mrs Marsh chose to purchase.

6. Mr Wiggs’ letter included the following statement in a section giving general information about Added Years AVCs:

“In the event of you leaving service or simply ceasing payment of the AVCs before then, the number of added years would be proportionately reduced.  Furthermore, in the event of you retiring before attainment of age 60 years, the number of added years would also be reduced to take account of the longer period over which your pension would be payable.”

7. His letter enclosed a leaflet, dated May 1991, giving further general information about the AVC contracts run by British Gas.  It included the following statements: 

“If you retire or terminate the contract before age 60, the number of added years you have decided to purchase will be proportionately reduced.  However, where service continues beyond age 60, the extra benefits bought will be increased so long as the Inland Revenue limits are not exceeded.

“The benefits payable are calculated on your pensionable pay at the time of withdrawing from the Scheme.  This could be on leaving employment, termination of your AVC contract at age 60, or at retirement if earlier than age 60.  The additional benefits bought will attract pensions increases.

“If you retire because of ill-health and have paid under your AVC contract for at least five years, or if you die in service, the added years will be awarded in full.” 

8. Mrs Marsh has provided to me a copy of an undated letter written in general terms from the British Gas Pensions Unit, which she says she thinks was also enclosed by Mr Wiggs (or, she submits, may have been the only enclosure with Mr Wiggs’ letter).  This letter provides estimates of the additional pension which could be received, depending on age at start of contract, and level of contributions made.  It does not refer to reductions for early retirement, nor to any other terms and conditions of the AVC scheme.

9. On 30 March 1994 Mrs Marsh made two Added Years AVC payments totalling £3031 into the British Gas Scheme to purchase extra service equivalent to 1 year 54 days extra pension.  

British Gas Scheme Rules

10. At the time Mrs Marsh made these AVCs, the British Gas Scheme was governed by its Consolidated Rules dated 1 January 1993.  These include the following provisions:

10.1. Rule 21 

“A Member who has not less than ten years’ service and who after attaining the age of 50:-

(1) is required by his Employer to leave employment on re-organisation or for redundancy………..

may elect to receive an immediate pension calculated in accordance with Rule 17” [i.e.1/60th of pensionable salary in respect of each year of pensionable service].  

10.2. Pensionable service, as defined in Rule 14(3), includes,

 “the number of added years granted under the provisions of Rule 42 of these Rules”

10.3. Rule 42(1)(c) states:

“the AVCs shall entitle the Member to such additional benefits as the Committee shall decide after consulting the Actuary ….”

11. The Committee has recorded its policy/practice in the 1989 British Gas Procedures Manual.(the Manual)  

11.1
Referring to Rule 42(1), the Manual provides:

“Retirements under Rules 20,21

The number of added years will be reduced in accordance with the formula contained in paragraph 4.7 of the Actuary’s instruction”.

11.2
The reference to “paragraph 4.7” is, the Trustees’ solicitors have told me, misleading, and should have been to a formula contained in a note dated 1991 (prepared by the Actuary and detailing the methods and factors to be used for calculating added years or pensions payable in respect of AVCs) which was used to calculate Mrs Marsh’s benefits.  Section 3 of this note sets out the formula which provides for a reduction in AVC benefits on commencement of Added Years pension before age 60.  The note distinguishes between added years which have been purchased by way of a single premium and where the purchase is by way of annual premium.  

11.3
The Manual also provides, in a section entitled, ‘Additional Voluntary Contributions’, 

“4.4

(iv) in the event of the member’s

· death in service

· retirement on grounds of permanent ill health (subject to contributions for added years for not less than 5 years)

the whole of the added years being purchased by additional percentage contributions shall be deemed to be paid for.

(v)
the member’s pension will be assumed to be payable from age 60, thus:

· where a member retires and takes payment of pension before age 60….  the pension will be subject to an actuarially assessed reduction

· where a member retires and takes payment of pension from a date after achieving age 60, the pension will be subject to an actuarially assessed increase.” 

12. The effect of these rules may be summarised thus: an employee leaving service on redundancy can take an immediate annual pension equivalent to 1/60th of his salary; Added Years purchased may entitle the Member to such additional benefits as the Committee of Trustees decide, but in the case of redundancy the number of Added Years will be reduced according to an Actuary’s formula.  


13. Following the demerger of the different areas of business of British Gas, Mrs Marsh’s employment was taken over by Centrica plc (Centrica) and her pension was transferred on 1 April 1998 into the Centrica Staff Pension Scheme (the Centrica Scheme).  

14. The Centrica booklet on AVCs of April 1998 states, under the heading “Points to Remember”:

“If you retire or terminate the contract before age 60, the number of added years you have decided to purchase will be reduced to take account of:

· Cessation of contributions before age 60

· Early payment of pension before age 60”.

15. On 3 September 1999 Mrs Marsh was made redundant.  With regard to her main pension, she could choose either to take an immediate pension, with no reduction for early payment - an enhancement because of her redundancy, or a deferred pension payable from age 60, or reduced if paid early.  Although she now disputes that this is what she really wanted to do, she elected to take an immediate payment of her pension.  The benefits deriving from her Added Years AVC were reduced for payment before age 60 - to 301 days.  The Trustees’ solicitors submit that, notwithstanding the reduction in her AVCs, it was in Mrs Marsh’s interest to take the early, unreduced, main pension.  

16. Because Mrs Marsh had transferred to the Centrica Scheme at the time of her redundancy in 1999, her pension benefits were calculated in accordance with the Centrica Scheme Rules.  

Centrica Scheme Rules
17. The Centrica Scheme Rules are contained in a Trust Deed dated 12 January 1998.  

17.1. Rule 3.6 states, under the heading “Compulsory Retirement”:

“A Member who has not less than 10 years’ service and who after he reaches age 50 is required by his Employer to leave employment on re-organisation or for redundancy is entitled to immediate payment of the Scale Pension…” [ie 1/60th of pensionable salary for each year of pensionable service].

17.2
Pensionable Service, as defined in Appendix 1 of the Rules, includes:

“(2) any added years granted under the provisions of Rule 2.2.3…

but

(c) if the Member retires early under Rules 3.4 or 3.6 ……any periods referred to in (2) (3) and (4) will be reduced in accordance with the terms notified to him at the time of the grant or conversion..”.

17.3
Finally, Rule 2.2.3 states that: 

“The voluntary contributions made by a Member under this rule will entitle him to such extra benefits as the Trustees, after consulting the Actuary, determine.” 

18. The Trustees adopted the same policy, in respect of AVCs, as the Committee had done under the British Gas Scheme.  The Trustees’ decision in respect of the amount of additional benefits to be awarded by way of added years was that added years would be actuarially reduced for early payment.  

19. Following enquiries to the Centrica Scheme Pension Office, Mrs Marsh received correspondence from that office regarding her pension entitlement which also attempted to explain why her AVC benefits had been reduced.  Amongst other items of correspondence she received a letter dated 16 May 2000 which informed her that, had she paid AVCs for the full contract period up to her proposed retirement date, she would receive an additional 1 year and 131 days of pensionable service; as she had left service before her AVC contract was completed, she received a lesser amount.  

20. Mrs Marsh was unhappy at the reduction in benefits arising from her AVCs and was not satisfied with the explanation provided.  She sought help from OPAS.  She told OPAS that she had not been advised that such a reduction would be made for redundancy and that Mr Wiggs’ letter did not mention redundancy.  She argued that the impression given by that letter and the AVC booklet was that the reduction only applied to situations where a member had left voluntarily, or on grounds of ill health.  She also said she felt she had been cheated and brushed aside by the Pensions Department at Centrica.  

21. In September 2001 she started the Centrica Scheme’s IDR procedures, with the assistance of OPAS.  This concluded in March 2002 with a decision by the Trustee that it was proper under the rules of the British Gas Scheme to reduce, on account of early payment, the benefits deriving from AVCs.  Mrs Marsh was not satisfied with this and complained to me.  

22. In correspondence with this office she has expounded the injustice which she feels she has suffered.  She submits that a member leaving service in accordance with Rule 21 of the British Gas Scheme is entitled to an immediate pension calculated in accordance with Rule 17.  Pensionable service, she says, includes added years granted under the provisions of Rule 42, which covers AVCs.  Furthermore, she says that to her mind the phrase “if you retire” carries the meaning, “if you choose, voluntarily, to retire”.  She has also drawn an analogy with sales of products in the showroom where she worked, and argued that, having purchased a certain number of added years, and paid the purchase price for them, that number of years was what she was entitled to expect.  

23. During the course of my investigation, Mrs Marsh has provided a number of copies of additional documents which she says she received in relation to her pension.  I need deal with only one of these documents, that is, a Guide to Voluntary Redundancy provided by British Gas in May 1994.  Mrs Marsh says this was the first time that redundancy was ever mentioned to staff.  She says that on receiving the Guide she telephoned British Gas Pensions and asked them how they treated AVCs on redundancy.  She says 

“I spoke to a gentleman “off the record” who said they would not have reduced the payments.” 

24. The Trustees of the Centrica Scheme say that they have checked the point with British Gas and have been told that this was not how British Gas dealt with AVCs.  British Gas’ policy in respect of the treatment of AVCs on redundancy was as set out in the British Gas procedures manual; the Trustees of the Centrica Scheme adopted exactly the same policy.

CONCLUSIONS

25. In relation to the British Gas Scheme rules, Mrs Marsh has drawn my attention in particular to the effect of Rules 17 and 21, but those rules need, in my view, to be considered in the context of Rule 42, the Manual and the Actuary’s note.  It is clear to me that at all stages, whether at the time that Mrs Marsh made her AVCs in 1994, or at the time that benefits were paid to her on redundancy in 1999, the Rules of the relevant Scheme made provision for a reduction in the amount which would be payable in respect of AVCs in the event of redundancy.  This contrasts with the provision for payment in full of added years benefits in the event of retirement on grounds of ill health.

26. I therefore find that the reduction made in respect of Mrs Marsh’s AVC benefits was not in breach of Scheme Rules.  

27. The AVC booklets of May 1994 (for the British Gas Scheme) and of April 1998 (for the Centrica Scheme) which were provided to Members both state that in the event of retirement or termination of contract before age 60, the number of added years purchased will be reduced to take account of early payment of pension before age 60.  Again, there is a clear contrast with the provision in the event of retirement because of ill health or death in service, when payment of AVC benefits is to made in full.  

28. The letter from David Wiggs of 25 October 1993 also draws attention to the fact that in the event of retirement before the age of 60, the number of added years will be reduced to take account of the longer period over which the pension would be payable.

29. It is true that redundancy as a cause of early retirement is not referred to explicitly in the Member booklets on AVCs or in Mr Wiggs’ letter.  With hindsight it might have been better if it had been, but I do not find that the omission amounts to maladministration.  In any event I am unable to conclude that Mrs Marsh would have acted differently had she known that her AVC benefits would have been reduced in the event of redundancy.

30. Mrs Marsh has drawn my attention to what she perceives are the injustices in the way she was treated: first, that having contracted, as she saw it, to buy a certain number of years, the number of years was then reduced.  Secondly, that the information she was given about AVCs referred only to early retirement, which in her opinion means retirement taken voluntarily, so that the term should not encompass compulsory redundancy.

31. I can well understand the sentiment behind these two allegations, but I do not find that, in fact, an injustice has been done to Mrs Marsh in either respect.  As to her first point, the number of years purchased was reduced because her AVC fund became payable over a longer period than originally envisaged and in my view the literature available to her made clear that this would happen (and this would be, if there were a contract, as Mrs Marsh has argued, a term).  

32. As to the second point, the formula used to determine what benefit is payable for the added years does distinguish between a situation (such as Mrs Marsh’s) where the entire purchase of added years has been made by a single payment and that where annual payments are being made towards such a purchase.  Her purchase was for payment of a pension from her normal retirement date.  If therefore she begins to take that pension early there is an additional cost for which neither she nor her employer has paid.  It is presumably to take account of this that the Scheme (and the Committee’s decision in accordance with the Scheme) applies a reduction to the pension which is payable.

33. Mrs Marsh seeks to argue that the reduction should apply only if the early retirement were at her volition rather than by reason of redundancy.  In the context of the provisions of this Scheme I do not think that can be right.  Rule 21 of the British Gas Scheme clearly applies to a redundancy situation and as I have noted at paragraph 12 results in a reduction in the pension payable as a result of the AVC.  Under the Centrica Scheme the entitlement is to have such extra benefits from the added years purchase as the Trustees shall determine and their determination includes a reduction for early payment.  I see no reason to distinguish between early payment due to voluntary retirement and early payment following redundancy.  

34. I note that Mrs Marsh says she has found this matter stressful and time-consuming and has described feeling brushed aside by Centrica’s Pensions Department.  I have seen no evidence of any such behaviour by the Pensions Department.  The explanation provided in the letter of May 2000 was not appropriate to Mrs Marsh’s circumstances (since she had made a one-off payment), but does not amount, in my view, to maladministration.  I can appreciate that Mrs Marsh has suffered stress attempting to ascertain her pension entitlement, but I do not find any maladministration in this regard either.  Mrs Marsh may take some comfort from the regret expressed in the Response by the Trustee that she has been caused stress and inconvenience.

35. The complaint is not upheld.
DAVID LAVERICK

Pensions Ombudsman

4 November 2003
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