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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr P G Gimson

Scheme
:
Police Pension Scheme

Administrator 
:
Nottinghamshire Police Authority (NPA)

Manager
:
The Home Office

MATTERS FOR DETERMINATION
1. Mr Gimson says that his service in the Bermuda Police Force (BPF) should count as pensionable service.  The Respondents do not agree.  Mr Gimson further says that there was maladministration, including delay, in the handling of the matter.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is usually not necessary to distinguish between them.  This Determination should therefore be taken as the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.  

JURISDICTION and TIME LIMIT

3. Regulations made by Parliament impose time limits on the complaints and disputes which I may investigate.  Regulation 5 of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 says:

“5.  – (1) Subject to paragraphs (2) and (3) below, the Pensions Ombudsman shall not investigate a complaint or dispute if the act or omission which is the subject thereof occurred more than 3 years before the date on which the complaint or dispute was received by him in writing.  

(2) Where, at the date of its occurrence, the person by or in respect of whom the complaint is made or the dispute referred was, in the opinion of the Pensions Ombudsman, unaware of the act or omission referred to in paragraph (1) above, the period of 3 years shall begin on the earliest date on which that person knew or ought reasonably to have known of its occurrence.  

(3) Where, in the opinion of the Pensions Ombudsman, it was reasonable for a complaint not to be made or a dispute not to be referred before the end of the period allowed under paragraphs (1) and (2) above, the Pensions Ombudsman may investigate and determine that complaint if it is received by in writing within such further period as he considers reasonable.”

4. Although Mr Gimson was advised as early as 1981/1982 that his service in BPF would not count for pension purposes, discretion to accept his application was exercised on the basis that he had only later become aware, after carrying out his own research into the matter, that the legal position might be different.  On that basis his application could be accepted as a dispute of law recently arisen as to the correct calculation of his (future) benefits.  His concern about the handling of the matter was within time as the concern relates to matters he raised in December 2000 and his written application was received by my office in July 2002.  

RELEVANT PROVISIONS

5. The Scheme is governed by the Police Pension Regulations 1987 (the 1987 Regulations).  Regulation A6 provides:

“A6.-(1) A reference in these Regulations to a rank, being a rank in a home police force, shall, in relation to a member of an overseas corps, be construed as a reference to such rank in that corps as the Secretary of State may from time to time direct.

(2) for the purposes of these Regulations-

(a) a central police officer, or 

(b)
an overseas policeman who is not a member of an overseas corps, shall be deemed to hold the rank in which he is entitled to revert to his home police force at the end of his tour of overseas service or, as the case may be, of central service.

(3) For the purposes of these Regulations,-

(a) an inspector or assistant inspector of constabulary or a central police officer shall be deemed to be a member of a home police force;

(b) an assistant inspector of constabulary shall be deemed to hold the rank of chief superintendent.

(4)
Except where the context otherwise requires, for the purpose of these Regulations

(a) an inspector or assistant inspector of constabulary or a central police officer shall be deemed to be a member of a home police force;

(b) an overseas policeman who is not a member of an overseas corps shall be deemed to be a member of such a corps;

and any reference to such a person joining or leaving a police force or transferring from one force to another, however, expressed, shall be construed accordingly.

(5)
In relation to an inspector or assistant inspector of constabulary, a central police officer or an overseas policeman, any reference in these Regulations to the police authority shall be construed as a reference to the Secretary of State.”

6. Schedule A to the 1987 Regulations provides:

“In these Regulations, unless the context otherwise requires, the following expressions shall be construed as hereinafter provided, that it to say:

“overseas policeman” means

(a) a member of an overseas corps, or

(b)
an officer to whom section 10 of the Overseas Development and Cooperation Act 1980 or the Overseas Service Act 1958 applies or applied and whose service as such an officer is or was for the time being service in respect of which section 11 of the said Act of 1980 or section 5 of the said Act of 1958 has or had effect;

“overseas service” means service as on overseas policeman.”

7.  Regulation F2(3) provides:

“There shall be reckonable as pensionable service by a member of an overseas corps who is not, or was not, on the relevant date a reversionary member of a home police force all his service as a member of an overseas corps, while not being such a reversionary member, since he last became a member of an overseas corps before the relevant date.”

8. Regulation 45 of the Police Regulations 1995 deals with reckoning by constables of overseas police service and states:

“45.-(1) A member of a police force of the rank of constable shall be entitled to reckon for the purposes of pay for that rank the following periods of service, that is to say, any period of-

(a)
certified overseas police service such as it mentioned in paragraph (2);…

(2) The reference in paragraph (1) to certified overseas police service is a reference to –

(a) continuous service as a member of a police force in any territory or country outside the United Kingdom, being a colony, protectorate or protected state within the meaning of the British Nationality Act 1948, a dependent territory within the meaning of the British Nationality Act 1981 or, where appropriate, the territory or country wherein the colony, protectorate or protected state or dependent territory was incorporated after the inception of the service, subject to it having been certified by or on behalf of the Secretary of State that-

(i) the service was, at its inception, pensionable, and 

(ii) in his opinion the person concerned ceased so to serve for reasons connected with constitutional developments in the territory or country in question”.

MATERIAL FACTS

9. Up until January 1975 Mr Gimson was a police officer with Nottinghamshire Police.  In January 1975 he resigned and his pension contributions were returned to him.  He joined BPF where he served for six years until 1981.  On leaving BPF, his pension contributions were refunded to him.  On his return to this country in 1981 he rejoined Nottinghamshire Police and remains in service.  In 1981 he was told that he could buy back his previous service with Nottinghamshire Police which he did.  He was further advised that his service with BPF did not count for pension purposes.

10. In 1982 Mr Gimson sought and obtained from the then Secretary of State for Foreign and Commonwealth Affairs a Certificate of Overseas Police Service (the Certificate).  The Certificate said:

“CERTIFICATE OF OVERSEAS POLICE SERVICE

Whereas Peter G Gimson of [address] (hereinafter referred to as “the member”), served continuously as a member of the Police Force in Bermuda from February 1975 to June 1981.

I hereby certify that:

(a) the service was, at its inception, pensionable;

(b)
in his opinion, the member ceased to serve for reasons connected with constitutional developments in Bermuda.” 

11. Although that Certificate enabled Mr Gimson’s service with BPF to be recognised for pay purposes, he was again advised that that service did not count for pension purposes.  

12. On 6 February 2001 Mr Gimson wrote to the Secretary of State for Foreign and Commonwealth Affairs.  He referred to the Certificate and requested clarification of the relevance of the document in respect of pensionable service.  The Foreign and Commonwealth Office’s reply dated 22 February 2001 said, in part:

“The [Certificate] was issued in accordance with Regulation 45, Paragraphs 2(a)(i) and 2(a)(ii) of the 1995 Police Regulations.  The Secretary of State cannot sign an certificate confirming an individual officer’s entitlement to pay increments or pension.

I understand that the Chief Officer of the relevant UK police force can approve the reckoning of service in the [BPF] for pension purposes.  This would need to be substantiated by evidence of that service which could be provided by the Chief Commissioner of Police in Bermuda.”

13. In March 2001 Mr Gimson raised the matter of his service with BPF again.  Mr Gimson, with the assistance of the Police Federation and his MP, pursued the matter in correspondence.  On 17 September 2001 Mr Gimson wrote to the Pensions Advisory Service (OPAS) and said that he had only recently received information about the Scheme which mentioned the Internal Dispute Resolution (IDR) Procedure and that he had requested the relevant forms.  

14. Nottinghamshire County Council wrote to Mr Gimson on 12 October 2001.  Essentially the letter warned that there might be a delay in dealing with his application under the IDR procedure as NPA had not put in place the necessary arrangements, specifically that no Appointed Person had been appointed and no Stage 2 decision maker.  

15. On 7 January 2002 Mr Gimson was advised by OPAS that NPA was about to appoint Stage 1 and 2 decision makers.  OPAS asked Mr Gimson to forward details of his application and his case papers to the Treasurer to NPA who was likely to be appointed as the Stage 1 decision maker.  Mr Gimson did so the same day.

16. On 28 February 2002 Nottinghamshire County Council’s Pensions Manager wrote to Mr Gimson as the Appointed Person.  The Appointed Person concluded that Mr Gimson’s service with BPF did not count as reckonable for the purposes of the 1987 Regulations.  The letter advised that if Mr Gimson was dissatisfied with that decision he could appeal to the Treasurer to NPA.

17. Mr Gimson wrote on 25 March 2002 to the Treasurer asking him to review the Stage 1 decision.  

18. By 17 June 2002 Mr Gimson had not received a Stage 2 decision so he wrote to my office.  He was asked to complete and submit an application form which he did on 3 July 2002.

19. On 14 November 2002 my office wrote to the Respondents to Mr Gimson’s application, requesting representations.  Although generally an applicant must have completed the IDR procedure, an application can be accepted if I am satisfied that there is no real prospect of a decision being issued within a reasonable period.  A Stage 2 decision was subsequently notified to Mr Gimson by the Treasurer by letter dated 18 December 2002.  The Treasurer upheld the Stage 1 decision.

MR GIMSON’S ARGUMENTS
20. Mr Gimson accepts that he was not a member of an overseas corps.  He further accepts that he cannot bring himself within Regulation A6(2) as an overseas policeman entitled to retain his rank on reverting to his home force.  

21. Mr Gimson relies on Regulation A6(4)(b).  He says that the effect of that provision is to treat overseas policemen who are not members of an overseas corps as if they were.  He says that members of overseas corps and what he terms “reversionary police officers” are provided for elsewhere in the 1987 Regulations (ie in Regulation A6(2)) and that the purpose of Regulation A6(4)(b) is to allow police officers who were not members of an overseas corps and who are not reversionary police officers to be treated as though they were a member of an overseas corps (and therefore entitled to the same benefits).  

22. Mr Gimson says that the 1987 Regulations are written so as to be as inclusive as possible and that it would be wrong for officers in his position not to be protected.  

23. Mr Gimson also believes that Regulation F2(3) (concerning pensionable service and transfer values) is relevant.  He further relies on Regulation L(4) which deals with payments by and to police authorities.  

24. Mr Gimson refers to the statement in the letter dated 22 February 2001 that the Chief Officer of the relevant UK police force can approve the reckoning of service in BPF for pension purposes.  Mr Gimson says that the Certificate amounts to such approval and makes him an overseas policeman even if he was not previously.  He argues that Bermuda is a semi-autonomous UK colony and as such responsibility for external and internal security remains with the colonial power, so that the Foreign Secretary/Secretary of State is head of the relevant police authority being BPF.  Mr Gimson suggests that the Certificate amounts to approval by the Chief Officer to the reckoning of Mr Gimson’s service in BPF for pension purposes.  He accepts that Regulation 45 enables overseas police service to be reckoned for pay purposes and that pay and pensions are not the same but he says that they are closely linked.

25. Mr Gimson referred to the length of time taken to deal with the matter and said that in the absence of a final decision he had been unable to plan for his financial future.  He said that he had spent much time researching the legal background and preparing his submissions.

26. Mr Gimson queried whether advice he had received from the Foreign and Commonwealth Office in a letter dated 22 February 2001 had been correct (see paragraph 12).  

RESPONSES
27. Mr Gimson named NPA, the Home Office and Nottinghamshire County Council as Respondents to his application.  Nottinghamshire County Council did not provide any representations as NPA, and not Nottinghamshire County Council, administers the Scheme.

28. NPA said that Regulations A6(2) and (4) make it plain that the only officers who are entitled to have their service with another force reckoned for pension purposes, if they are not members of an overseas corps, are overseas policemen.  It is common ground that BPF was not an overseas corps.  An overseas policeman has the specific meaning given to it in Schedule A to the Regulations which means that Mr Gimson would have to establish that he served either the terms of the Overseas Development and Cooperation Act 1980 or the Overseas Service Act 1958.  Mr Gimson’s service in Bermuda was not covered by either of those Acts which provide for officers to be seconded or loaned to a foreign force, on the understanding that they can return to their home force.

29. NPA said it was unable to contradict Mr Gimson’s assertion that there had been a failure to provide information about the Scheme and that in particular that he had not been advised until 2001 that he had the right to contact OPAS and my office.  NPA admitted that it had no Appointed Person in place and that there had been delays at Stages 1 and 2 of the IDR procedure.  In relation to Stage 2, NPA said that the Treasurer was only employed part time and had a range of other responsibilities.  As he had no specific pensions responsibility or expertise he had to research the law and guidance on the matter.  NPA admitted shortcomings in its internal procedures which it said had since been rectified.

30. The Home Office said its position remained as set out in a letter dated 15 October 2001 from the Home Office to Mr Gimson’s MP.  In that letter the Home Office said that Bermuda’s Public Service Superannuation Act 1981 did not provide for service prior to 1 April 1982 to count for pension purposes in another pension scheme and Mr Gimson had received a full refund of his contributions made in Bermuda when he returned to Nottinghamshire Police.

31. The Home Office said that the Certificate stated only that Mr Gimson’s service was pensionable at its inception according to the provisions of the relevant regulations governing police pensions in Bermuda.  The fact that his post was pensionable in Bermuda did not give an automatic right to transfer to the Scheme accrued benefits.  In any event, as Mr Gimson received a refund of his contributions in 1981 means that there are no benefits to transfer.  The Home Office said that the Foreign Secretary could not sign a certificate confirming an individual officer’s pension entitlement and the Certificate does not entitle Mr Gimson to count his Bermuda service towards his pension from the Scheme.  The Home Office said that as Mr Gimson had no such entitlement the provisions in Parts A, F and L of the Regulations upon which he sought to rely did not apply to him in respect of his Bermuda service.

CONCLUSIONS

32. The Certificate upon which Mr Gimson seeks to rely is entitled “Certificate of Overseas Police Service” and confirms Mr Gimson’s continuous and pensionable service as a member of BPF.  However, and as Mr Gimson accepts, the Certificate was issued pursuant to Regulation 45 of the Police Regulations 1995.  That Regulation concerns the reckoning by constables of overseas police service for the purposes of pay.  It does not apply to benefits payable under the Scheme which is governed by the 1987 Regulations in which “overseas policeman” and “overseas” service are expressly defined.  Thus for the purposes of the 1987 Regulations the Certificate is not conclusive and it is for Mr Gimson to show that he meets the definitions as set out in the 1987 Regulations.  

33. “Overseas policeman” is defined in Schedule 1 of the 1987 Regulations.  Mr Gimson accepts that he does not fall within subparagraph (a) or (b) of the definition.  

34. Mr Gimson relies on regulation A6(4)(b).  I agree with him that the effect of that provision is to allow an overseas policeman who is not a member of an overseas corps to be treated as if he were a member of such a corps.  However, Mr Gimson goes on to argue that regulation A6(4)(b) allows a policeman who does not fall within the definition of “overseas policeman” to be treated as if he did.  I cannot see that is the case.  Regulation A6(4)(b) provides for an overseas policeman to be deemed to be a member of an overseas corps so that an overseas policeman and a member of an overseas corps are to be treated the same.  It does not extend the definition of overseas policeman which is set out in Schedule 1.  Regulation A6(4)(b) only applies to a policeman who comes within the definition of an overseas policeman.  It has no application to a policeman who does not meet that definition.  Mr Gimson does not fall within the definition of an overseas policeman and therefore regulation A6(4)(b) does not apply to him.

35. Regulation F2(3) provides for the reckoning as pensionable service of service as a member of an overseas corps.  By virtue of Regulation A6(4)(b) an overseas policeman will be treated in effect as a member of an overseas corps so that both categories (ie an overseas policeman or a member of an overseas corps) are entitled to reckon as pensionable their overseas service.  Regulation F2(3) does not assist Mr Gimson as he does not meet the definition of an overseas policeman.

36. Mr Gimson has mentioned Regulation L4 of the 1987 Regulations.  That Regulation deals with the payment of awards otherwise than to the beneficiary (for example, in the case of a minor, on the death of a beneficiary, or where a beneficiary is incapable of managing his own affairs).  I do not see that Regulation L4 is applicable or that it assists Mr Gimson.

37. It follows that I am unable to agree with Mr Gimson that he is entitled to have his service with BPF treated as pensionable service under the Scheme.  Mr Gimson will no doubt regard this as a harsh result but he has not been treated other than in line with the statutory provisions of the Scheme.  

38. I turn now to how the matter was handled.  NPA has admitted a number of shortcomings in its IDR procedure.  NPA did not as required by the Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996 have in place an Appointed Person.  I find, and NPA does not argue otherwise, that was maladministration on its part.  

39. There were other failures to comply with those Regulations.  Unless an interim reply is sent setting out the reasons for the delay and an expected date for the decision, the Stage 1 decision must be given in writing within 2 months after receipt of the complaint.  Although Mr Gimson was advised by letter dated 12 October 2001 that there would be a delay and the reason for that delay, no indication was given as to when a decision would be forthcoming.  The decision was not notified to him until 28 February 2002, over six months after Mr Gimson had first attempted to initiate the IDR procedure.  I do not regard as reasonable delay arising from a failure to comply with a statutory obligation.  That delay was maladministration.  

40. Mr Gimson’s Stage 2 appeal was lodged on 28 March 2002 and a decision was issued on 18 December 2002.  The prescribed timescale for notification of the Stage 2 decision is the same as for Stage 1.  Although NPA has now put forward reasons for the delay, Mr Gimson was not advised that consideration of his Stage 2 application would be delayed and the reasons for that delay.  I find that the delay of some eight and a half months was maladministration.  

41. NPA accepts that such information should have been provided to Mr Gimson by 6 April 1998.  NPA has not challenged Mr Gimson’s contention that he did not receive information about the Scheme, including the IDR procedure, OPAS and my office until 2001.  I find that there was a failure to provide information as required and that such failure was maladministration on the part of NPA.  

42. I do not agree, as submitted by NPA, that Mr Gimson suffered no detriment as a result of those incidences of maladministration.  Although the underlying position remained the same, ie that Mr Gimson’s service with BPF did not count for pension purposes, I accept that he was inconvenienced by the delay in dealing with his IDR applications.  

43. Any complaint arising from the letter dated 22 February 2001 from the Foreign and Commonwealth Office falls outside the ambit of Mr Gimson’s present application.  In any event, as the Foreign and Commonwealth Office is not the manager or administrator of the Scheme, any such complaint would not come within my terms of reference.  In the circumstances, I do not comment on the correctness or otherwise of the information contained in the letter dated 22 February 2001.   

DIRECTION

44. I direct NPA to pay to Mr Gimson within 28 days of my final Determination £200 as compensation for injustice in the form of inconvenience sustained as a result of maladministration as identified above.

DAVID LAVERICK

Pensions Ombudsman
25 March 2004
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