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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr D Gunney

Scheme
:
Busak and Shamban UK Group Pension Scheme (formerly the Wills Engineered Polymers Limited Pension and Life Assurance Scheme) (“the Scheme”)

Manager
:
KPMG (“KPMG”)

Trustee
:
Trustees of the Busak and Shamban Pension Scheme (“the Trustees”)

THE COMPLAINT (dated 21 June 2002)
1 Mr Gunney complains that the trustees of the Scheme, in determining his final pensionable salary, failed to take into consideration monies paid to him under a compromise agreement when he left the Company’s employment.  He claims that as a consequence he has received since 3 April 2001 a pension lower than that to which he was entitled.  He considers he is being underpaid by approximately £11,500 per annum.

SCHEME RULES

2 The definitions contained in the Second Definitive Trust Deed of 16 March 1998 “(the Rules”) state that “Final Pensionable Salary” means:

“...a member’s highest annual average of his pensionable salary payable on any three consecutive Anniversary Dates in the 13 years prior to his Normal Pension Age, retirement, termination of Pensionable Service or death (whichever occurs the first) provided that in the case of an Executive member, his final Pensionable Salary shall be the greater of:

(a) in any one of the five years preceding his Normal Pension Age or the earlier date his Active Membership terminates, his basic annual salary over the twelve months preceding such date and the annual average of all taxable fluctuating emoluments paid to him in the thirty-six months preceding such date; or

(b) the annual average of his taxable emoluments from the Employers for any three or more consecutive years ending not earlier than ten years before his Normal Pension Age or earlier termination of Active membership terminates provide that his taxable emoluments in any such year (other than the year ending on his Normal pension age or earlier termination of Active Membership) shall be increased inline with the Index from the end of such year until his Normal pension age or earlier termination of Active Membership.”

Rule 48 provides that a member ceases to be an active member when, inter alia, he ceases to be an employee.

MATERIAL FACTS
3 Mr Gunney was employed as finance director by a company called Wills Engineered Polymers Limited (“the Company”), a post he had held since 1986.  He was a member of the Scheme as an “executive member”.  At the material time the Company was part the TI Group.  On 17 December 1999 the Company told him that as a consequence of restructuring the management he was at risk of redundancy.  He was made redundant and Mr Gunney ceased to be an employee of the Company on 6 April 2000.  On 17 April 2000 he wrote to the Company resigning from all directorships and other offices with the Company and also resigned as a trustee of the Scheme.

4 By way of a compromise agreement Mr Gunney’s net settlement was £115,830.00 (£144,500 before tax at 22% on the taxable element).  Payment was to be made within 14 days of the termination date of 6 April 2000.  He received the termination payment on 28 April.  Annexed to the agreement was a draft letter to the Inland Revenue to be sent at Mr Gunney’s or the Revenue’s request, should the occasion arise.  That letter stated inter alia:

“(a)
the payment made to (the Complainant) reflected the balance of his contractual entitlement of pay in lieu of notice but in addition included compensation over and above the contractual entitlement to reflect the risk to (the Employer) of (the Complainant) pursuing claims against the Employer for unfair dismissal.

(b)
the payment made included (the Complainant’s) entitlement to a statutory redundancy payment of £4,620… nine months pay in lieu of notice (in) the sum of £103,965 (and) a payment in excess of his statutory redundancy and contractual entitlements represent(ing) a total payment of £40,185”; 

(c) the Complainant was entitled to retain his company car until July 2000.

5 On 17 January 2001 Mr Gunney asked the Trustees to calculate the pension benefits and options open to him as from 3 April 2001, his sixtieth birthday and normal retirement date.  On 18 February Mr Gunney wrote to the trustees expressing disappointment that nothing had happened in response to his request.  The Scheme Manager, KPMG, on behalf of the Trustee sent him a Statement of Benefits on Leaving on 21 February.  The pension was stated as £39,819.78 per annum.

6 On 23 February Mr Gunney asked KPMG for a statement of his final salary so that he could check the figures provided on 21 February.  He said it seemed that his termination payment had not been included.  The reply of the same day stated that it was not the firm’s practice to provide a detailed breakdown with benefit statements.  The final salary figure used was £172,712.32.The letter confirmed that the settlement monies were not taken into account.  The Company and the Trustees had received legal advice to the effect that the termination payment should not be included.  On 25 February Mr Gunney asked KPMG for the detailed calculations.  On the next day he wrote to the trustees querying the exclusion of the termination payment.  

7 On 26 February KPMG wrote with the details of the statement and on 2 March it sent confirmation that the legal advice to the trustees had been to exclude the termination settlement.

8 On 9 March the trustees’ solicitors wrote to Mr Gunney to clarify the advice they had given.  They explained that under the rules of the Scheme final pensionable salary (FPS) was defined as the greater of

“(1)
Your basic salary over any 12 month period in the five years ending on 6 April 2000, plus the annual average of all taxable fluctuating emoluments paid to you in the thirty-six months ending on the chosen calcuation date; or

(2)
The annual average of your taxable emoluments for any three or more consecutive years in the ten years preceding 6th April 2000 (having increased the earnings in any of those years falling before 6th April 1999 in line with inflation.”

Explaining why the termination payments could not be included in the definition of FPS, the solicitors said:

“(a)
the payments were not basic salary, and were not fluctuating emoluments paid to you before 6th April 2000.  Therefore, they cannot count towards the first basis for calculating your FPS;

(b) the payments were not paid for any of the years preceding 6th April 2000 – your redundancy payment, pay in lieu of notice and compensation were all unrelated to past service.  As such no part of the termination payments would have been a taxable emolument for a year preceding 6th April 2000, and would not count towards basis 2 of the FPS definition.”

9 On 18 March Mr Gunney told KPMG to proceed with paying his pension on their calculation, as it appeared that the matter would not be resolved before his retirement date.  His pension was £39,819.78 per annum.

10 On 1 July Mr Gunney wrote a letter to the trustees explaining his position.  He argued that the solicitors had misinterpreted the Rules.  He finished by requesting clarification of the stage he was at in the internal dispute resolution procedure (IDRP).  He wrote to the same effect to the Pensions Scheme Secretary of the TI Group.  He replied on 27 July to the effect that in his view the IDRP had at that stage not been invoked and that he had been appointed by the Trustees to respond to Stage 1 of the IDRP.  He set out his decision.  He said that because the termination settlement was paid after Mr Gunney ceased to be an employee it could not be considered as FPS.  His conclusion was that the temination payment was not pensionable.

11 Mr Gunney was not satisfied and appealed to the trustees under Stage 2 of the IDRP on 6 August.

12 On 22 October the Chairman of the trustees wrote to Mr Gunney with the Stage II decision.  He reiterated the Stage I decision which was based on the fact that the termination payment was made after 6 April 2000 when Mr Gunney’s employment terminated and that he ceased to be an active member of the Scheme.  The two heads of FPS related to active service.

13 Mr Gunney sought the advice of the Office of the Pensions Advisory service (OPAS) on 9 November.  They corresponded with the trustees and on 24 January 2002 the Chairman wrote that the sole reason that the termination payment was made after Mr Gunney left the Company’s employment was because the terms had not been finalised at that date.  He confirmed that in the event of employees leaving in the middle of the month any salary due to them would be paid at the end of the month in the usual way ie after they had left the Company’s service.

CONCLUSIONS
14 The Compromise Agreement provided for termination payments to Mr Gunney under three heads: payment in lieu of notice; statutory redundancy; and compensation.  All three payments are compensatory and are not payments which qualify as Final Pensionable Salary.  It does not therefore matter that they were paid after 6 April 2000.

15 Accordingly the complaint should not be upheld.

DAVID LAVERICK

Pensions Ombudsman

10 July 2003
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