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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J Swindell 

Scheme
:
Principal Civil Service Pension Scheme  (PCSPS)

Administrator
:
Pay and Personnel Agency (the MoD)

MATTERS FOR DETERMINATION 

1. The Applicant complains that the MoD failed

(a) to interpret correctly the Rules of the Scheme (the Scheme Rules) as regards the deduction of outstanding Widows Pension Scheme (WPS) contributions from his preserved lump sum at retirement; and

(b)  to recognise that advice given to him in 1984 (on his resignation from the Civil Service) was incorrect; and 

(c) to apologise to him on both counts.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME RULES

3. The relevant Scheme Rules are set out in the Appendix to this Determination.

MATERIAL FACTS

4. The Applicant joined the Ministry of Defence (the MoD) as an apprentice in 1956. He was a member of the Scheme and his normal retirement date at age 60 was 7 September 2000. He resigned from the MoD in June 1984. 

5. The Applicant asked the MoD whether he could pay off his WPS liability. On 16 August 1984 the MoD wrote to him in reply:

“…we have received details of the Widows Pension Scheme contribution which should have been recovered from salary to the corrected stop date of 7 May 1984. The preserved superannuation award has been revised as detailed on the enclosed statement. The previous statement forwarded on 23 July 1984 should be regarded as cancelled.

The deduction of £370.73 at item 7.b represents your liability to the Widows Pension Scheme at the time of resignation. This arises because when the original stop date was calculated credit was given for contribution from the time you completed 40 years service up to age 60. Since you will not now complete this service in the Department this credit must be recovered from the lump sum when it becomes payable. This matter should not concern you however since these amounts will be taken into consideration when the transfer entitlements are assessed.”

6.
On 4 September 1984 the MoD wrote to him:

“Regarding your request to clear your outstanding Widows Pension Scheme contributions this is not possible now, because you left the service and your award is not payable until age 60. However, you can claim income tax relief on these contributions when the award is brought into payment.”

7.
The Applicant has said that this letter was not strictly correct because:

“(a) I was able to pay outstanding contributions…; and

(b) income tax relief could only be claimed for £100 of the outstanding contributions…”

8.
On 12 September the Applicant wrote to the MoD asking for confirmation:

“… as to whether the £370.73 o/s contribution figure is also index-linked i.e. increases in value at the same rate as the gross lump sum.”

9.
On 22 October the MoD wrote saying:

“It is confirmed that the sum of £370.73 deducted from your lump sum in respect of outstanding contributions to the Widows Pension Scheme will not attract any pension increases.”

The author explained that the Lump Sum was calculated:

Gross Lump Sum




£9566.88

Less contributions for Widows Benefit: 

  £371.33

Balance of Lump Sum attracting pension increase: 
£9195.55

10. A statement of the level of the Applicant’s preserved superannuation award contained notes of which one reads:

“Up to £100 of the adjustment at item 7b for Widows (but not dependants’) benefits may qualify for income tax relief in the tax year during which the balance of the lump sum (item 7c) is paid” 

11. In 2000 the Applicant asked for his pension to be brought into payment at his normal retirement date in September of that year. In a letter dated 17 July Paymaster (making pension payments on behalf of the MoD) informed him that his pension would be £6,092.19 per annum and that his lump sum would be £17,567.18. 

12. On 28 July the Applicant raised a number of queries with Paymaster including the level of his lump sum. On 3 August Paymaster wrote to him:

“…the statutory authority for applying Pensions Increase to the NET lump sum after the payment of contributions…is to be found in the Pensions (Increase) Act 1971. Qualification for cost of living increases revolves around what is known as the “Deem Date” and the payable date of the pension. Before a pension can be brought into payment all contributions must be fully paid and the pension package actually awarded by the department.

This is confirmed in the letter from [the MoD] dated October 1984 which states that the WPS contribution does not attract pension increases.”

13. The Applicant persisted with his query and on 9 August Paymaster set out in detail how the WPS debt had been dealt with in relation to the lump sum. After further queries the MOD took up the queries put to Paymaster and wrote to the Applicant on 18 September:

“WPS Liability 

This liability was calculated at the time of your resignation, and represents the period credited to you for the time you completed 40 years service to your 60th birthday. As you did not complete this service the credit had to be recovered from your lump sum when it became payable. I can confirm that the amount of £371.33 will not be increased and is not index linked.

PENSION INCREASES

These are added to your pension and lump sum using the multiplier, which is issued by the Cabinet Office each April. The pension increase applicable to you is determined by the “deem date” of your award. This is based on your last day of service (30/6/84), or the best year of pensionable pay (30/6/84). As these dates are the same, it uses the following day; therefore the deem date is 1/7/84”. 

14. On 13 November the Applicant asked for confirmation that the WPS liability of £371.33 was deducted from the lump sum when it was paid i.e. in September 2000. MoD’s reply of 19 December explained once more how WPS liabilities were calculated. 

15. The Applicant was unhappy with this reply and wrote to the Pensions Advisory Service. In a letter dated 30 December the Applicant argued that pension increases should be applied to the gross lump sum prior to the deduction being made for the outstanding Widows Pension Scheme (WPS) debt. He set out the MOD’s interpretation thus:



“PPA Pensions’ Interpretation
My Interpretation


June 1984
Sept 2000
Sept 2000

Pension

£3,188.96
(x 1.9104) = £6,092.18
(x 1.9104) = £6,092.18

Gross Lump Sum
£9,566.88
-
(x 1.9104) = £18,276.57

WPS Liability
£ 371.33
-
(no increase) = £371.33

Net Lump Sum
£9,195.55
(x 1.9104) = £17,567.18
£17,905.24*

* i.e. (Pension x 3) – WPS Liability = Lump Sum”

On this basis the Applicant calculated that there was a shortfall of £338.06 in his lump sum payment.

16. On 26 September 2001 the Applicant invoked the Scheme’s Internal Dispute Resolution Procedure (IDRP). The MoD sent him its Stage 1 decision on 21 December. In the course of the decision the author commented that the Applicant had had the benefit of £371.33 since he resigned from the Civil Service. “If Bank interest rates are applied to that sum from 1 July 1985 to 31 August 2000 it would have increased in value to approximately £1300…” The author rejected the Applicant’s case but agreed that the position could have been explained better at the outset and offered compensation of £50 on that account. The Applicant accepted the compensation as an interim payment without prejudice to pursuing the matter.  He has said that the logic of the author of the Stage 1 decision could equally be applied to his pension fund.

17. The Applicant invoked Stage 2 of the IDRP on 11 February 2002. The decision of the Cabinet Office dated 25 April was that the lump-sum payment had been uprated correctly and that the compensation paid in the sum of £50 was a fair and reasonable amount in the circumstances.

CONCLUSIONS

The Interpretation of the Rules

18. Having resigned from his employment with the MoD, the Applicant owed a sum by way of WPS contributions. The Rules provide that those contributions had to be deducted from the Applicant’s preserved lump sum. The Applicant argues that the Rules provide that the deduction should take place at the point when the lump sum becomes payable, i.e. after pension increases have been applied to his benefits, while the MoD’s approach is that the deduction is applied at the point of retirement thus leaving the net benefits to be subject to pension increases.

19. On 22 October 1984 the MoD told the Applicant that his lump sum was the gross lump sum less the outstanding WPS contributions and that it was that balance that attracted Pension Increase. He was also told that the outstanding WPS contributions would not attract Pension Increase (PI).

20. Rule 4.15 states that all WPS contributions become “due” when a member ceases to be a civil servant. I take the plain meaning of the words to be that at that point a debt arises. Rule 4.17 provides that any such outstanding contributions will be deducted from the preserved lump sum which “becomes payable”. I take the “preserved lump sum which becomes payable” to be the net lump sum plus PI. There is nothing in the Rules which postpones the repayment of the debt.

21. Rule 4.18 provides that the deduction “will be calculated when the preserved lump sum is awarded or calculated as the case may be, not when it is paid”.  In my view the “preserved lump sum” was awarded not later than the MoD’s letter of 22 October 1984 to the Applicant (see paragraph 9 above).  The award was the preserved lump sum net of the outstanding WPS contributions. It is that sum which properly attracted PI.

22. The Rules are convoluted but in my view the MoD interpreted them correctly.

(b) Alleged Bad Advice
23. I agree with the view of the MoD that the position could have been explained better at the outset. In my view the compensation of £50 offered on that account was adequate. The explanation, in essence, was correct.

(c)
Apology Sought
24. I see no need for the Respondent to provide any further remedy.

25. For the reasons I have given I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

12 January 2006

APPENDIX

Extracts from the Scheme Rules
Rule 4.15 states that all WPS contributions become “due” when a member ceases to be a civil servant.

Rule 4.17(i) of the Scheme Rules provides:

“To the extent that the contributions due under rules 4.15 or 4.16 have not been paid by periodical contributions, the balance will, subject to paragraph (ii) below, be deducted from whichever of the following becomes payable (whether or not the civil servant is immediately reemployed):

…(f) the preserved lump sum under rules 3.11 or 3.24a(ii)”

Rule 4.18 provides

“The amount to be deducted under rule 4.17 will be 1½ / 80ths of the civil servant’s pensionable pay multiplied by (2A/3 + B – C – 2D/3), where

A 
is the reckonable service (if any) for which reduced contributions under rule 4.11 are due;

B 
is the reckonable service for which full contributions are due;

C 
is the number of periodical contributions of 1½ % of salary which he has paid

D 
is the number of annual periodical payments of 1 ¼% of salary which he has paid, including any such contributions paid under Part III of the Superannuation Act 1965.

Any enhancement of reckonable service under rules 3.4, 3.10d, 3.24a(ii) or

rule 2.2 of the Compensation Scheme (or under former rule 10.4 as set out at 

Appendix 14 or former rule 10.5 as set out at Appendix 15) is included in A or

B, as appropriate; and a, B, C, and Dare expressed in years and fractions of a 

year. A deduction from a preserved lump sum under rules 3.11 or 3.24a(ii)

will be calculated under this rule when the preserved lump sum is

awarded or calculated as the case may be, not when it is paid.”
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