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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs D Sherratt

Scheme
:
British Coal Staff Superannuation Scheme (the Scheme)

Respondents
:
British Coal Corporation (BCC)

Coal Staff Superannuation Scheme Trustees Limited (the Trustees)

MATTERS FOR DETERMINATION

1. Following the death of her husband Mrs Sherratt was informed that she was not entitled to a widow’s pension on the grounds that no ‘Family Benefit Contributions’ had been collected.  Mrs Sherratt argues that the failure to make such collections was the result of maladministration by BCC and/or the Trustees and the cause of injustice to her.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr R W Sherratt started working for the BCC (formerly the National Coal Board (the NCB)) in 1943, became a contributing member of the Scheme on 1 July 1954 and retired from service on grounds of ill health on 27 June 1961.  He died on 27 December 2001.  

Mrs Sherratt’s Case

4. Mr Sherratt was transferred from Chatterley Whitfield Colliery to Hem Heath Colliery on 20 August 1955 having requested such a move as he was getting married and moving house.  On 17 September 1955 he married and his employment record shows the change in his address.  Mrs Sherratt has said that it is reasonable to assume that having advised his change of address at the time of his marriage Mr Sherratt is likely to have mentioned the marriage itself.  

5. She has also suggested that Mr Sherratt would have made the necessary application by completing the required Form (SS3) but that it is likely, because of the changeover in Paying Officer around the same time that some form of administrative confusion may have been the cause of that information not reaching the appropriate Paying Officer and his marital status not being amended and contributions not being deducted.  A copy of a notice issued to him on 21 March 1956 details a new ‘Paying Officer’.  

6. Mrs Sherratt says that given the nature of her husband’s work and the fact that he worked with explosives, it is inconceivable that Mr Sherratt would not have advised his employer of his next of kin, which would have been her.

7. Mr Sherratt would have been required to advise the Inland Revenue of his change of marital status and that the resulting change in his tax code should have alerted the employer’s payroll staff that Mr Sherratt had recently been married.

8. Given that Mr Sherratt had stayed in employment until 1961 he would have met all the terms and conditions of employment, one of which was the mandatory membership of the Family Benefit Section and consequently a widows pension is now payable.

BCC’s Response 

9. The Scheme was structured so that members paid ‘Normal Contributions’ (of 4% of pensionable salary) to secure their own benefits and had the option to pay ‘Family Benefit Contributions’ (of 1% of pensionable salary) to secure benefits for a widow and children.

10. In November 1952, BCC decided to make such contributions a condition of employment for men who were married at the date of entering the Scheme or on subsequent marriage.  Scheme rules were not amended and under the rules of the Scheme the payment of Family Credit Benefit Contributions remained optional.  The new conditions of employment applied to Mr Sherratt when he joined the Scheme on 1 July 1954 but he was not obliged to pay the contributions at that time as he was single.  

11. Pursuant to rule 16 of the Scheme rules, BCC was given responsibility to administer the collection of contributions under the Scheme by deducting such contributions from its employees’ salaries.  

12. In 1952, a booklet entitled ‘Staff Superannuation Simplified’ had been distributed to Scheme members.  Section III of that document states:

“70.  Is there provision for my family?

YES, by paying an extra 1 per cent of your salary, making 5 per cent in all, you can also provide for your family.

74.Is the Family Benefits Scheme compulsory?

NO, but it may be for new entrants after 31 December 1952, if then married, or if not, on subsequent marriage.

75.When can I join?

WITHIN 6 months of joining the Board’s service, if then married, or within 6 months after marriage, if later.” 

At the top of page 5, the booklet also states:

“If you marry after joining the Scheme you must ask your Paying Officer for and complete Form SS3, applying for Family Benefits.”

13. In 1954, a booklet entitled ‘National Coal Board Principal Superannuation Scheme:A Guide for New Entrants’ was published.  Section IA(2) states:

“Men who are married at the date of entering the Scheme or on subsequent marriage, and have been granted a General Certificate of Health also have the option to contribute for Family Benefits…(The Board make the exercise of this option a condition of employment in an eligible grade.)”.

Section IIB(1) states:

“If you are contributing for Family Benefits you pay 1 per cent of salary to cover benefits for your widow and children.

If unmarried at the date of joining the Scheme you will be required on marriage, in addition to current contributions, to pay 1 per cent of salary for any period between your date of entry to the Scheme and the date of your marriage…You may pay these additional Family Benefit contributions by a single contribution within 28 days of the notification to you of the amount payable or they may be paid by regular weekly or monthly instalments, with an allowance for interest, until five years before your Normal Retiring Age (65 men, 60 women).” 

At the top of page 5, the booklet also states:

“If you marry after joining the Scheme you must ask your Paying Officer for and complete Form SS.3, applying for family benefits”.

14. By April 1978 it was compulsory for all male members of the Scheme to make Family Benefit Contributions regardless of whether they were married or not.

15. BCC have confirmed that whilst Mr Sherratt informed the Scheme of his change of address following his marriage, there is no evidence to suggest that he also informed the Scheme of his change in marital status and it is unreasonable to suggest that the notification of an employee’s change of address should alert an employer to the fact that an employee has changed their marital status.  

16. Also that there is no evidence to substantiate the claim that the change in colliery just a few weeks before his wedding might have led to some form of administrative confusion and failure to have the appropriate form transferred to his new place of work.  

17. Although Mr Sherratt’s tax code reference would have changed from ‘L’ to ‘H’ on marriage it is inappropriate and unreasonable to suggest that staff administering the employer’s payslips had a duty to (a) cross-refer married employees’ tax codes with their personnel records and or pension contribution records and (b) to subsequently ensure that Family Benefit Contributions were appropriately deducted from the employees’ wages as no such duty exists in law.  

18. Even though he had not been paying Family Benefit Contributions, Mr Sherratt had the option upon retirement, of allocating some of his pension to a widow’s pension in accordance with Rule 34(a) of the rules.  He declined to do so, as evidenced by his statement of receivable benefits.
19. As Mr Sherratt ceased worked in 1961 his personnel records would have been destroyed 12 years later.  
20. On the subject of next of kin records, BCC says that the marital status of a member was obtained at the time of joining and in Mr Sherratt’s case, he was then single.  The administrator would not have been instructed to write to members on a regular basis to see if there had been any change.  BCC has been unable to say what next of kin recording systems would have been put in place by a personnel manager at an individual colliery in the 1950’s.  It also says that had information regarding marital status been requested by the colliery manager it is unable to confirm how or where the individual manager would have recorded such details.  
The Trustees’ Response

21. The Trustees have stated that although the payment of Family Benefit Contributions for married men had become a condition of employment within the Scheme Rules it was still an option.  To exercise that option required completion of Form SS3 and Mr Sherratt made no such application.

22. A procedure for applying for Family Benefits is referred to at the top of page 5 of the Guide for New Entrants (the Guide).  The Guide says ‘if you marry after joining the Scheme you must ask your Paying Officer for and complete Form SS3 ‘Applying for Family Benefits’.

23. In 1958 members not paying Family Benefit contributions were offered a further chance to start paying them.  A notice to this effect was placed in the pay packets of married male members not contributing to the Scheme and Mr Sherratt would have been aware from colleagues that this exercise was being undertaken.

24. The file for Mr Sherratt holds no record of any notification of his marriage so Scheme staff could not have taken action to secure completion of the application by Mr Sherratt.  

25. They cannot say why Mr Sherratt believed that his wife would be entitled to a pension following his death as his notification of benefits issued to him upon his retirement in 1961 detailed the benefits payable.  As he had not paid Family Benefit contributions the notification made no reference to potential widow’s pension.

26. On the subject of next of kin records the Trustees say that they did not write to members on a regular basis to see if there circumstances had changed and there is no legal obligation for them to do so.

27. The Trustees have established a ‘Discretionary Benefit Fund’ within the Scheme to allow payment from the Scheme to widows of members who have not qualified for a widow’s pension.  Mrs Sherratt has been offered a cash sum of £3,334 subject to no further award being made by me.  

Mrs Sherratt’s Further Comments

28. Mrs Sherratt has said that the style and layout of the Statement of Receivable Benefits , with emphasis on formulae and cross-references to various rules within the Scheme, is such that she doubts her husband would have understood it.

29. About the exercise undertaken in 1958 to advertise Family Benefits Mrs Sherratt has said that Mr Sherratt could not be expected to take action in respect of a notice that was not sent to him and which was written only for pre-1952 entrants.  There would have been no reason for action for post 1952 members in 1958, since married members should have been in the Family Benefit Scheme already.  Furthermore, that conversations between pre and post 1952 members in 1958 might have brought the matter to light is suspect as a post 1952 member would have not needed to take any action.  

BCC’s further comments 

30. BCC has confirmed that the onus was on the member, as a term of his employment contract, to submit Form SS3 to his ‘Paying Officer’.  The Paying Officer at a Colliery would be the head of ‘Time and Wages’.  He would have been in charge of the colliery wages office.  Accordingly, he would have been responsible for making up, the pay packets, including all deductions from wages (such as tax and pension contributions).  However, the Paying Officer would not have kept personnel records/next of kin details.  On receipt of the Form SS3, the Paying Officer would have passed the form to the relevant pension scheme administrator.  The scheme administrator would then have calculated the appropriate amount to be deducted from the member’s future pay packets.  

CONCLUSIONS
31. For Mr Sherratt to secure family benefits for his wife required a conscious act on his part.  Even when the need to subscribe for family benefits became a condition of his employment, there was no default mechanism which automatically brought this about.  Under the Rules of the scheme he still needed to complete the necessary form.  

32. Even if Mrs Sherratt is right—and she probably is – in arguing that one way or another his employer was aware that Mr Sherratt was married, that is not enough to establish her entitlement to such benefits as would have flowed from her husband exercising the necessary option.  

33. There is no evidence that he did make such an option.  Mrs Sherratt contends that there is no way of proving that the necessary form SS3 was not completed.  She argues that Mr Sherratt moved collieries in August 1955 and moved home upon getting married in September 1955 and that his completed application might have been lost in transferring from one Paying Officer to another.  While such a possibility cannot be entirely ruled out I see no basis for deciding on the balance of probability that this is what actually happened.  There is no suggestion that the change of payment office caused him any other difficulties.  

34. I can well understand that Mr Sherratt will probably not have realised that contributions were being deducted from his pay at the rate of 4% rather than the 5% rate required for Family Benefits, and I can also understand that he may not have worked out from the benefits statements that he will have received from time to time, and particularly when he retired, that no provision was being made for Family benefits.  

35. Mrs Sherratt now finds herself in a position which the Employer intended to avoid, of being without a widow’s pension.  But the evidence falls short of satisfying me that this was because of any maladministration on the part of the Pension Scheme or by the Employer in connection with that scheme.  The only criticism that I can make is that the Employer acquiesced in Mr Sherratt being in breach of one of his conditions of employment.  But sadly for Mrs Sherratt I cannot make a link from that to say that in consequence she should now receive a benefit from a scheme to which the necessary contributions have not been paid and in respect of which a necessary option was not exercised.  The fact that Mr Sherratt was married and eligible for Family Benefits does not place an obligation on either BCC or the Trustees to now provide them.  
36. I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

28 April 2004
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