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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr T Haig

Plan
:
HFC Pension Plan

Employer
:
HFC Bank plc (the Bank)

MATTERS FOR DETERMINATION (dated 24 June 2002)

1. Mr Haig considers that he was misled by the information provided for him at the time he transferred from the final salary section of the Plan to the money purchase section.  He considers that he was not made aware that bonus payments to the money purchase section were linked to continued employment with the Bank.  Mr Haig believes that, if he had been aware, it is possible that he would have remained in the final salary section.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

The Second Definitive Trust Deed and Rules dated 28 September 1992

3. Rule L1 provides for the payment of Employer’s contributions as follows,

“L1(A)

General

(i) Subject to Rule L1(B) [Cessation of contributions], each Employer shall pay in respect of each MP Member in its employment contributions to his Employer’s Account of –

(a) 5 per cent.  per annum (or such other higher percentage rate per annum as the Principal Employer may determine and notify to each Employer) of the MP Member’s Total Remuneration,

(b) such additional contributions (if any) as the Trustees may determine after consulting with the Actuary as being necessary to meet the additional liabilities of Part III of the Scheme in relation to death in service under Section P, and

(c) such other contributions as the Employer may elect to make.

(ii) The liability of any Employer to pay a contribution under this Rule L1(A) may be satisfied by transferring the amount of such contribution to the Employer’s Account from the Reserve Account.

(iii) …”

4. Rule M1(C) provides,

“Deferred pension
(i) If –

(a) the MP Member has completed 2 years’…

(b) a transfer payment…

(c) the MP Member, with the consent of the Principal Employer, elects…

he shall be entitled, from the day following his Normal Retirement Date, to the benefits secured in accordance with Rule N4 [Form of Benefits] by the amount of his Employee’s Retirement Account calculated at his Normal Retirement Date…”

5. ‘Employee’s Retirement Account’ is defined as,

“…the aggregate of his Employer’s Account (if any), and his Employee’s Voluntary Contribution Account.”

6. ‘Employer’s Account’ is defined as,

“…any contributions paid in respect of him under Rule L1(A), the assets received in respect of him under Rule L3 [Transfers-In] as are paid into his Employer’s Account pursuant to Rule L3(C) and the investment yield and any bonuses in relation thereto but after the deduction of any sums paid or payable out of the account in accordance with Clause 17(C) [Investment Expenses].”

Background

7. In 1990 the Bank closed the final salary section of the Plan to new entrants and introduced a money purchase section.  Existing members had a choice as to whether to remain in the final salary section or transfer to the new money purchase section.  They were provided with a leaflet entitled ‘Your Choice’, which stated,

“A new opportunity

HFC Bank has introduced a new ‘money purchase’ pension plan from 1 October 1990 designed to help you plan for your retirement.

It works like this.  You have a personal fund made up of contributions from HFC and investment returns to buy your retirement benefits.  HFC also pays for a range of family benefits while you work.

Your benefits in retirement will be on top of the State Earnings Related Pension Scheme (SERPS) and the State basic pension.  In ‘Your Guide’ we explain how you can replace your SERPS pension through the HFC Contracted Out Money Purchase No2 Plan (COMP 2) if it’s better for you.

HFC does not guarantee your benefits and of course no promises can be made about investment returns.  You choose how your personal fund is invested and if your investments do well, all the gain goes into your fund.”

8. Members were told that, if they transferred to the new Plan,

· A transfer payment would be made to their personal fund and COMP2 on 1 October 1990 as shown on their benefit statement,

· Bonus payments would be paid to their personal fund on 1 April over 10 years or until age 60,

· The Bank would make regular contributions to their personal fund at 5% of their total cash remuneration from 1 October 1990,

· The personal fund and COMP2 would be used to purchase their retirement benefits,

· They would receive improved family benefits,

· National Insurance contributions would increase but the Bank would give them a pay rise to offset this, and

· They would have the choice to redirect their National Insurance increase to COMP2.

9. Members were also told that, if they chose not to transfer,

· Their final salary and death in service benefits would continue as before,

· Pension increases would only be as required by law,

· They would miss out on the bonus payments if they changed their mind after 1 October 1990, and

· They would have less choice and flexibility and lower family benefits.

10. The leaflet included the statement, ‘BUT a few of you might be better off to stay in the current plan’.  It also included a question and answer section where members were told that, if they were under 45; saw themselves changing jobs or stopping work before age 50; or received variable pay, the new money purchase plan was probably the right choice.  They were told that, if they were over 45; likely to remain with the Bank until retirement; and had belonged to the final salary scheme for more than 10 years, they should probably stay with the former plan.  Members were given a ‘Pensions Hotline’ telephone number to call if they had any doubts about their choice.  They were asked to complete and return the form to say whether they were transferring or staying in the final salary scheme.  Members who returned their forms were entered in a lucky draw to win a trip to Paris.  

11. The notes to the October 1990 benefit statement stated,

“We recognise that your expected benefits for service up to 30 September 1990 would be based on your future salary.  The bonus payments are designed to match the value of your “expectation” under the current arrangements for service up to 30 September 1990.  Your bonus payments will be credited with investment performance between 1 October 1990 and the date of payment to your Personal Fund.  Your bonus payments will be assumed to be invested in the same way as the initial payment to your Personal Fund for the purposes of determining the investment return to be credited.  Remember, unless you choose the Low Risk Fund the value can go down as well as up.”

12. Mr Haig opted to transfer to the money purchase Plan.

13. In September 1992 Mr Haig made some enquiries about the amount transferred to the Plan on his behalf.  The Plan Trustee responded on 6 October 1992,

“Referring to your specific points:

The amount credited to your defined contribution accounts represented the amount you would have been entitled to had you left HFC on 30th September 1990.  It represented the estimated amount of money needed to be set aside then to fund your defined final salary benefits at retirement.  The calculation took account of:

· your service to 1st October 1990;

· your final salary at that date;

· assumptions about future investment return and the length of time a pension could be payable after you retire.

The objective was that the transfer value should fairly represent the value of the deferred pension in the Final Salary Plan if you had left the Plan on the day of conversion.

The total value of your benefits at 30th September 1990 was £3,789.  Of this £1,682 was the value of the portion of your benefit from the HFC Final Salary Plan which replaced your State Earnings Related Pension.  This amount was available to transfer to the COMP2 arrangement.  The remaining £1,927 was credited to your personal fund in the HFC Plan.

It is not appropriate to compare your transfer value with the amount of contributions made by HFC to the old Final Salary Plan.

There are two main reasons:

· the 10.5% contribution is an average figure covering the whole membership and all benefits (for example, it includes the cost of death in service benefits);

· the cost of retirement benefits as a percentage of salary varies for different members.  In particular, the cost of providing retirement benefits is somewhat lower than 10.5% for younger employees and increases significantly as you approach retirement.

National Insurance rebates are not additional to the 10.5% contribution…

…You will also see from the projections on your benefit statement that, taking into account the bonus payments made, you should be better off having transferred to the new Plan – although clearly, this will depend on future conditions.

As you indicate, the retirement bonus is a significant part of the transfer package.  It is included to match your ‘expectation’ of future pay increases which would have been included in the eventual calculation of pension under the Final Salary Plan for service up to 30th September 1990.  Under the Final Salary Plan, the accrued amount of pension would go up year by year, as your pay increased, until you reached normal retirement.  Instead, through the bonus payments, all of these pay rises have been anticipated and will be credited to your personal fund by “special bonus payments” over ten years, not the full period to retirement.  As a result, if you leave the Plan before retirement, the accumulated value of this initial credit and bonus payments included in your personal fund should be greater than is strictly necessary to match the value of the old Final Salary pension you gave up…”

14. Mr Haig left the Bank on 31 March 1996.  In September 1996, following an enquiry from Mr Haig, Towers Perrin (the then Administrator) informed him that £21,018.74 had been transferred from the final salary scheme to the Plan, £11,544.94 employer’s contributions had been paid up to 31 March 1996 and £11,061.96 in the way of bonuses.  Mr Haig was told that his transfer value was £65,953.75.  The amount of bonus included £3,472.04 for the period 1 April 1995 to 31 March 1996, which was identified as ‘the additional amount that is added to your record each year in respect of the old pension plan’.

15. In September 1999 Towers Perrin sent Mr Haig an Annual Deferred Benefit Statement as at 1 April 1999.  They also enclosed a statement as at 1 April 1998 and informed Mr Haig that he would receive a statement each year and asked that he keep them informed of any changes of address.  On comparing the two statements, Mr Haig noticed that, although a bonus figure of £3,472.04 had been quoted, it had not been added to the fund balance.  He queried this with Towers Perrin and was told,

“…I can advise that the amount of £3,472.04 that shows on the deferred statements is the monetary value of the bonus units.  However, in practice, the bonus originally paid purchased a fixed number of units in your chosen fund/s.  These fixed units were allocated each year to your account, and are therefore included in the total number of units as shown on the statements.  These bonus units were allocated each year until the date you left HFC.”

16. Mr Haig queried the non-allocation of bonuses after he had left the Plan.  The current Administrators, Watson Wyatt, confirmed that entitlement to bonus units ceased upon termination of employment and that this procedure had been in operation since 1990.  They said that the documentation issued in 1990 referred to the allocation of additional units as bonus payments rather than as guaranteed payments.  They also said that no indication had been given that the allocation would continue following the member’s departure from pensionable service.  Mr Haig says it is misleading to quote bonuses which are not then actually applied.

17. Mr Haig requested details of the transfer value calculation on his transfer to the Plan.  He said his contention was that the real value earned in the final salary scheme was withheld at the time of the transfer and the plan was to ‘drip feed’ it back over a period of 10 years, irrespective of leaving the Bank.  Mr Haig said that, if this had not been the intention, then his decision to transfer to the Plan had been based on incorrect information.  Watson Wyatt confirmed that the transfer value had been £21,018.74 in 1990 and that this would have been the actuarial cash equivalent of the benefits Mr Haig had accrued in the final salary scheme.  Mr Haig says that he earned in excess of £50,000 in the last three years and had contributed for 14 years to the final salary scheme.  He is adamant that the transfer value of £21,018.74 was too low.

18. Mr Haig argues that, without the remaining bonus payments, he has not received the full value of his benefits in the final salary scheme.  He says that, had he been aware that the bonuses would cease if he left the Bank, he might have made a different decision with regard to the transfer.  Mr Haig says that the two factors which drove his decision to transfer were; the low transfer value and the bonuses.  Mr Haig’s OPAS adviser asked the Bank to provide a comparison between the benefits Mr Haig would have got if he had stayed in the final salary scheme and the benefits he would receive from the Plan.

19. The Bank provided the following comparison,

“Based on unit prices as at 30 September 2001, Mr Haig’s current entitlement in the HFC Pension Plan amounts to £85,855 as follows:-

HFC Pension Plan
Bank Contributions:
£53,526*




Bonus Contributions:
£18,111

Sub-Total




£71,637

HFC COMP Scheme No 2


£14,218

Total





£85,855
*Note: Member AVCs and transfer-in excluded
We have excluded Mr Haig’s [AVCs] and the proceeds of a transfer-in from the value described… above.  The COMP Scheme No 2 investments are included because these result from Mr Haig having contracted-out of SERPS.  If he had remained in the Final Salary Section of the Plan, he would have been contracted-out of SERPS automatically with part of his Plan benefit replacing his SERPS entitlement.

Notional Deferred Pension
The Scheme Actuary calculates that, if Mr Haig had remained in the Final Salary Section of the Plan until leaving on 31 March 1996, he would have been entitled to a deferred pension at exit of £11,584 per annum.  This would have been payable from age 65 and would have no increases in payment other than in relation to GMP accrual after 5 April 1988.

As at 30 September 2001, the Scheme Actuary calculates that the transfer value in relation to this notional deferred pension would have been £64,000.  This figure has been calculated using the assumptions prescribed for the Minimum Funding Requirement, which are also used to calculate transfer values from the Final Salary Section of the Plan.”

20. The Bank also said that a definitive assessment of whether Mr Haig was better off having transferred could only be made at the time of his retirement.  Mr Haig’s OPAS adviser disagreed with the comparison.  He argued that the actual funds in the Plan should be projected forward and then converted to an annuity; that the deferred pension under the final salary scheme should be revalued by the increase in the Retail Prices Index (RPI) to a maximum of 5%; and that the MFR calculation would yield a higher figure for a member closer to retirement.

21. The Bank confirmed that the cash equivalent transfer value of Mr Haig’s notional deferred pension had included an allowance for revaluation in deferment.  They do not consider it appropriate to convert the value of the Plan into an annuity because at Mr Haig’s present age it is not possible for him to purchase an annuity or have a deferred pension put into payment.

22. The Bank say that the bonus payments were to take account of salary increase in order that the pre October 1990 service maintained a link with salary rather than to compensate for a low transfer value.  However, their intention was to avoid members gaining an advantage by leaving the Plan shortly after the transfer.  For this reason, they say, the bonuses were spread over ten years.  The Bank’s contention is that the documentation provided in 1990 was not misleading because the bonus payments were linked with ‘expectation’.  They accept that there was no mention of what would happen if a member left before the ten years were up but say that the implication was that the bonus payments would cease.  The Bank also argue that the fact that Mr Haig queried the transfer value in 1992 shows that he had not relied on bonus payments when deciding to transfer.

23. Mr Haig states that the Bank encouraged employees to transfer by offering the lucky draw.  The Bank oppose this on the grounds that the draw was open to all members who returned their forms, whether they were transferring or not.

CONCLUSIONS

24. The leaflet ‘Your Choice’ and the notes to the 1990 statement must be read together.  The leaflet informs members that, if they transfer to the money purchase section, they will receive bonus payments to their personal funds.  It states that the bonus payments will be made over ten years or until age 60.  There is no reference to what will happen if a member leaves his or her employment before the ten years has expired.  I have considered whether a contract might exist between the Bank and Mr Haig on the basis of the leaflet.  The elements of a contract exist, inasmuch as there is a promise to pay bonuses over ten years if Mr Haig joins the money purchase section.  Mr Haig accepted this by transferring and gave consideration by the transfer of his rights under the final salary section, which benefited the Bank because, in the long term, this is less of a liability for them.

25. However, as I said the leaflet must be read together with the notes from the 1990 benefit statement.  The notes clearly say that the intention is to recognise that expected benefits for service up to 30 September 1990 would be based on future salary.  The bonus payments are said to be ‘designed’ to match the value of ‘expectation’ under the final salary scheme for service up to 30 September 1990.  The bonus payments are therefore linked to the receipt of future salary and, by implication, would be expected to stop when the member ceased to be employed by the Bank, ie when his salary from the Bank ceased.  I do not agree with Mr Haig’s assertion that the bonuses were to compensate for the transfer value being too low.  It is perfectly acceptable for the transfer to have been based on the actuarial cash equivalent of Mr Haig’s accrued benefit.  Thus, in my opinion, any contract based on the promise contained in the leaflet would contain an implied term that the bonuses would cease when employment with the Bank ceased.

26. Mr Haig makes the point that he had contributed to the final salary scheme for 14 years and had been earning in excess of £50,000.  However, the cash equivalent transfer value is just that; the cash equivalent of the accrued benefits.  In other words it is the fund calculated by the scheme’s actuary to be that required to be invested at that point in time in order to provide for the accrued benefits at normal retirement age.  It will therefore include allowances for, among other things, anticipated investment return.  There is no evidence to support Mr Haig’s assertion that the transfer value was too low.  This is just his instinctive belief based on his own assessment of the value of his accrued benefits in the final salary scheme but does not take account of the other elements which go to make up a cash equivalent.

27. The fact that the bonuses were to be spread over ten years to avoid members who left shortly after the transfer gaining an advantage does not, of itself, suggest that the transfer value was too low.  There is nothing to suggest that the bonuses were being offered as some form of compensation.  There was no reason why the Bank should want to provide an added boost to pension provision for those who were not going to stay long with the Scheme or the Bank.  Spreading the bonuses over ten years rewards those for stay for longer.

28. The information provided in the form of the leaflet and the notes is clearly incomplete because it makes no explicit mention of what will happen if a member leaves before the ten years has expired.  As I have said, this has to be implied from the information contained in the notes.  Thus the information was to a certain extent misleading.  Equally, I do not consider it good practice to quote bonuses which will not be applied on future statements.  Having said this, I am not convinced that Mr Haig has been able to show that he relied on the misleading information to alter his position 

29. Put another way, I am not convinced that Mr Haig would have acted differently if the information had been more comprehensive so as to make it clear that the bonus payments would not continue to be made if his employment ceased.  Mr Haig was obviously willing to accept some degree of risk that his benefits under the money purchase arrangement might not match those under the final salary scheme.  It was made clear in the available documentation that there was no guarantee as to the amount of benefit which would be achieved under the money purchase plan, with or without the bonuses.  Had the possibility of his ceasing employment with the Bank been a factor in his mind this is likely to have swayed him more towards making the choice he did make rather than causing him to remain in the final salary scheme.  I do not believe that the offer of a lucky draw had any influence on his decision because it was open to him whether he transferred or not.

30. Having found that Mr Haig would not have acted differently, I do not need to consider further what detriment might have arisen.
DAVID LAVERICK

Pensions Ombudsman

29 August 2003
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