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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr C E Whitworth

Scheme
:
Principal Civil Service Pension Scheme (the “Scheme”)

Respondent
:
Civil Service Pensions (“CSP”)


:
HM Prison Service (“HMP”)

MATTERS FOR DETERMINATION

1. Mr Whitworth is aggrieved by the decision that he had not suffered a qualifying injury entitling him to an award of injury benefits under section 11 of the Scheme rules and an extension of paid sick leave.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

ENTITLEMENT TO Injury benefits

3. The Scheme provides for payments when a civil servant is injured in circumstances which satisfy the qualifying conditions set out in section 11 of the Scheme rules, which applied prior to 1 October 2002.

4. With effect from 1 April 1997, rule 11.3 of section 11 of the Scheme rules states:

11.3
Except as provided under rule 11.11, benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; …

Rule 11.11 is not relevant to the particular matter before me. 

5. "Injury" is defined as including a reference to "disease", and references to a person being injured and to the date on which an injury is sustained are construed respectively as including references to his contracting a disease and to the date on which the disease is contracted.
6. For a civil servant whose benefits fall to be calculated under rule 3.1b or 3.4(ii) of the 1972 Section before 1 April 1997, rule 11.3 required that the injury must be “directly” rather than “solely” attributable.
OFFICIAL DUTIES

7. For entitlement to an award, a direct causal link must be shown between the official duty activity and the injury.  It is therefore necessary to consider whether the activity which led to the injury was an official duty.  In Mr Whitworth’s case it is necessary to consider whether union duties can be considered to fall within official duties.

8. The terms of special leave for Trade Union Purposes are set out in a circular dated 10/96 paragraphs 13.29 to 13.32.  Paragraph 13.30 and 13.31 state:

“13.30
There are separate facilities agreements with each of the recognised trade unions, or groups of unions in the prison service.  These agreements distinguish between ‘industrial relations duties’ and ‘trade union activities’.  Industrial relations duties are those activities in which management and unions are jointly involved whereas trade union activities are those of concern to the union alone …

13.31 …Requests for time off will not be unreasonably refused, but the needs of official work must be the overriding consideration.”

BENEFITS PROVIDED

9. Benefits provided by the Scheme are designed to bring the civil servant’s income from specified sources up to a guaranteed minimum income figure. Awards may be temporary, when a person is on sick leave due to a qualifying injury, or permanent, when the civil servant leaves the Civil Service.

10. The Civil Service Management Code provides for up to six months extension of paid sick leave where the civil servant remains on sick leave due to a qualifying injury.  This is known as sick leave excusal (“SLE”).

Making decisions with regard to injury benefits

11. Scheme rule 1.14 (power to determine questions) states “Any question under the scheme shall be determined by the Minister, whose decision on it shall be final.”  “Minister” is defined in rule 1.13g as the Minister for the Civil Service.

12. CSP, on behalf of the Minister for the Civil Service, have delegated authority to administrators within the Home Office to determine qualifying injuries.  The Home Office includes HMP.

13. Determining a qualifying injury is not a decision for the medical advisers, BMI, to take, whose role is only to provide advice where sought.  This is clarified in the Principal Civil Service Pension Scheme Medical Guidance Notes (August 2003), and the Principal Civil Service Pension Scheme Cicular/167 dated 31 August 2001.  The latter states:

“Determining whether an injury qualifies under PCSPS Rule 11.3 is, in accordance with PCSPS rule 1.14, a decision for administrators who have responsibility to do so.  It has never been the role of BMI to decide whether a person has sustained a qualifying injury under Rule 11.3. All such decisions are the responsibility of the administrators who, in many cases take advice from BMI. But the decision on whether the injury qualifies remains the administrator’s...It is important to ensure that in every injury benefit case, and especially where a stage 1 IDR is given, that it is they who make it clear that it is they who have made the qualification decision.”

MATERIAL FACTS

14. Mr Whitworth joined the Prison Service on 12 August 1985, being employed at HMP Garth in Preston. Mr Whitworth became Branch Secretary of the Prison Officer’s Association (POA) in 1990 and Branch Chairman in 1997.

15. According to Mr Whitworth’s absence record, he was absent from work from 1 February 1997 to 17 April 1997 due to depression.

16. It also appears from the absence record that Mr Whitworth had problems with a hiatus hernia.  This resulted in him taking sick leave from 7 to 11 July 1997.  A further 48 days were taken off between 20 May 1998 and 8 July 1998 on account of this.  On 26 August 1998 Mr Whitworth made an entry in the accident book recording that according to his doctor his hiatus hernia was due to stress and pressure at work.

17. On 6 February 1999, Governor Hope, the governor of wings C & D of HMP Garth and a POA member, wrote to Mr Whitworth complaining about a POA document he had circulated.  In response, Mr Whitworth wrote to Governor Hope saying that he would be investigated under POA regulations for his part in action against a POA member.  Governor Hope complained to the governor of the prison, Governor Rose-Querie, about the correspondence he had received.

18. From 14 March 1999 to 18 March 1999 Mr Whitworth was absent from work due to his hiatus hernia.

19. On 19 March 1999 Mr Whitworth wrote to Governor Rose-Querie asking for an external investigation into actions being taken against him in his capacity as POA Branch Chairman.  Namely, being intimidated and harassed in his official POA capacity by Governor Hope, being subjected to a serious attempt to discredit him; and having his appointment to a different position, as fire officer, cancelled.

20. From 15 June 1999 to 20 October 1999 Mr Whitworth went on a further period of sick leave for anxiety / depression. 

21. The dispute between Mr Whitworth and Governor Hope was investigated by HMP.  The report published on 26 August 1999 found:

“We believe this to be a case of mutual confrontation but which in both cases falls short of the need for disciplinary action … We are very sorry to see the effect the ongoing conflict between Mr Hope and Mr Whitworth is having on the health of both people.”

22. As he did not feel able to return to HMP Garth, Mr Whitworth sought a period of duty at a different prison (“detached duty”).  On 11 October 1999 Governor Rose-Querie wrote to Mr Whitworth confirming that a period of detached duty had been arranged for him at a nearby prison, HMP Preston.  Mr Whitworth then told Governor Rose-Querie that his wife had been offered a job in Swansea and that he had been in contact with the Governor of HMP Swansea about a possible transfer.   Governor Rose-Querie had no objections, but stated “… my agreeing to release you to Swansea does not guarantee you a post there … I would also advise you to be sure of your position … before you or your wife take steps which are irreversible.” On 18 October 1999 Mr Whitworth accepted detached duty at HMP Preston until a transfer to HMP Swansea could be arranged.  He asked for the Governor to arrange for his to begin at HMP Swansea on detached duty from 9 January 2000.  He returned to work at HMP Preston on 21 October 1999.  In the meantime, Mr Whitworth and his family moved to the Swansea area.

23. Subsequently, Mr Whitworth was given a period of detached duty at HMP Swansea.  As the Personnel Manager at HMP Swansea did not anticipate any permanent vacancies in the foreseeable future, Mr Whitworth could not be considered for a permanent transfer until a vacancy arose.  The letter from HMP Swansea to Mr Whitworth stated “in agreeing to your detached duty here [the Governor] made it clear it would be for a set period, at the end of which you would return to Garth.”

24. In February 2000 Mr Whitworth was asked to return to Garth.  CSP say this was because permanent posts were to be advertised at HMP Swansea and the Governor did not want a hint of bias if he successfully applied for a post at HMP.  On 7 March 2000, the day he was to resume his duties at Garth, Mr Whitworth went on long-term sick leave with anxiety/depression.

25. A letter from Mr Whitworth’s GP to the Governor at HMP Garth dated 14 March 2000 stated:

“This patient of mine suffered a period of depression in 1999.  I believe this had been predominantly precipitated by events at Garth Prison.  I treated him [for] 6 months, with antidepressant medication and this together with removal from Garth Prison, constituted to his good recovery.

I believe that he has recently been ordered to return.

It is my firm belief that if he is compelled to do this there is a significant risk of a worsening of his health.  I would therefore very strongly support his request for a transfer out of the Preston area.”

26. Mr Whitworth wrote to the new Governor at HMP Garth asking that the periods of absence between 14 and 18 March 1999 and 15 June 1999 and 20 October 1999 be treated as SLE. A copy of the letter from Mr Whitworth’s GP dated 14 March 2000 was attached to the application.

27. On 10 May 2000 the Governor at HMP Garth asked the Scheme’s medical advisors, BMI, for advice with regard to Mr Whitworth’s request for SLE.  On 9 June there was a face-to-face consultation between Dr Edwards of BMI and Mr Whitworth.  The clinical notes suggest that Mr Whitworth had suffered from stress and harassment at work since 1995 due to what he perceived as management’s attitude to his involvement in POA activities.  The symptoms of anxiety/depression being particularly manifest since 1997.  The letter from BMI dated 12 June 2000 stated:

“Mr Whitworth gives a long history of an anxiety/depressive type illness which seems to date back at least as far as 1995. I note that this has been worse over the last 2 to 3 years, and there have been several prolonged sickness absences related to this.

… Given the lack of improvement in Mr Whitworth’s condition despite treatment, it is difficult to establish even a potential return to work date.  In the light of Mr Whitworth’s perception that his condition is entirely related to situations at work regarding alleged harassment.  I would consider that an informal meeting in an attempt to clarify the situation for Mr Whitworth would be of benefit.  However, given Mr Whitworth’s reported difficulties with the regime at Garth Prison, it would appear that an appointment at another establishment would be beneficial in facilitating his return to work.”

28. On 15 June 2000 the Governor at HMP Garth referred Mr Whitworth’s case back to BMI asking for guidance on whether Mr Whitworth was fit enough to return to duty.  At this time, Mr Whitworth made an application for ill-health retirement as he felt he was unfit to return to the Prison Service.

29. On 17 July BMI replied saying that Mr Whitworth was unfit for duty but they had insufficient information to consider him for medical retirement.  

30. On 20 July the Prison’s Personnel Management Group (PMG) wrote to HMP Garth asking for disclosure of BMI’s reports, in connection with Mr Whitworth’s application for ill-health retirement.  On 31 July Mr Whitworth gave his consent for the information to be disclosed.  On 4 August PMG wrote to BMI asking for them to consider his ill-health application.  Between August 2000 and January 2001 correspondence continued between BMI and PMG.  BMI informed PMG that they were requesting medical reports about Mr Whitworth, including a report from Dr Kay, a consultant psychiatrist who had been treating Mr Whitworth.

31. Dr Kay’s letter of 7 February 2001 stated:

“He described a 6 year history of experiencing escalating psychological symptomatology which appeared to directly coincide with escalating stress, harassment and threats in his role of the chairman of his prison officer’s union.

…He denied any previous history of psychiatric illness although it is worthy of note that for an 8 month period some 2½ years ago his alcohol consumption was excessive and possibly also related to his employment situation. 

…His history suggested the development of a reactive depressive disorder of which his employment difficulties appear to have played an important aetiological factor.”

32. On 24 April 2001 the Governor at HMP Garth wrote to PMG and said that due to a misunderstanding Mr Whitworth’s SLE application had not been referred to them. He requested that the application be considered as soon as possible.

33. On 2 May 2001 there was a further face to face consultation between Dr Edwards of BMI and Mr Whitworth.  The clinical notes show Mr Whitworth’s continuing state of anxiety / depression.  Dr Edwards wrote a letter on 2 May 2001 to Dr Hughes, a consultant psychiatrist to whom Mr Whitworth had been referred by his GP, asking for a report in relation to Mr Whitworth’s request for ill-health retirement and also SLE.

34. The medical report from Dr Hughes of 18 June 2001 stated:

“Mr Whitworth’s history and presentation on January 9th were essentially similar to those noted by Dr Kay in that he described stress related symptoms with associated depression, the onset of which were attributed to experiences and difficulties concerning his role a (sic) Union representative at Garth Prison. Prior to such experiences, Mr Whitworth appears to have enjoyed a good psychological and physical health … Given the history and clinical presentation, I entirely agree with the opinion expressed by Dr Kay that Mr Whitworth’s psychiatric difficulties are reactive in nature; have occurred in relation to his employment as a Prison Officer as a consequence of his experiences over a number of years, and that he is permanently disabled from returning to employment with the Prison Service”

35. BMI replied to PMG on 28 June 2001 with regard to the application for SLE. Dr Charlson’s covering letter stated:

“Thank you for referring Mr Whitworth’s case to BMI Health Services…for advice regarding sick excusal.

…While I accept that psychological conditions can exacerbate the symptoms of hiatus hernia I do not believe that they can be considered as solely responsible for causation.

With regard to the period of absence between June and October 1999 I also note a letter from Governor Rose-Querie.  I cannot find a statement from Officer Whitworth which outlines why he believes that his absence is solely due to his duties at work.  I do note however the response by Governor Rose-Querie which is quite firm in its rebuttal of Officer Whitworth’s allegations. Governor Rose-Querie also draws attention to Mr Whitworth’s housing problems and the fact that he has purchased a house in the Swansea area whilst he was still employed at HMP Garth. Certainly the implication was that he wished to have transfer to Swansea prison on a permanent basis however, the Governor of Swansea was unable to grant this. This might well be a contributory factor in the causation of anxiety or depression but would not be an event for which sick leave excusal would be appropriate.

…An appropriate certificate is enclosed”

36. The certificate enclosed, an injury benefit statement of assessment, dated 28 June 2001 was signed by Dr Simon Sheard of BMI.  It stated:

“I have considered all the relevant medical evidence and other reports about the above. I do not believe that the evidence considered indicates that: 

A qualifying injury, as defined in Rule 11.3 of the PCSPS, has occurred 

AND/OR 

There is a causal link between the specified injury [Hiatus Hernia Anxiety / depression] and the nature of the officer’s work.

This opinion is given in good faith and is based solely upon information provided to me. I confirm that I am a registered medical practitioner authorised by the PCSPS to issue medical retirement certificates.” 

37. On 5 July 2001 PMG wrote to the Personnel Department at Garth Prison, quoting extracts from BMI’s response.  It stated:

“We have recently received notification from BMI of the outcome of Mr Whitworth’s application…

In view of this, sick leave excusals cannot be supported at this time.”

38. The outcome was notified to Mr Whitworth, and on 20 August 2001 Mr Whitworth appealed for a determination under the Scheme’s internal dispute resolution (IDR) procedures, arguing that his duties had impaired his mental health and that his SLE application had been badly handled.  He enclosed medical evidence from his GP and two consultant psychiatrists.

39. Whilst Mr Whitworth’s appeal was being considered under IDR, on 30 September 2001, Mr Whitworth was retired on medical grounds.

40. The IDR Investigation Officer from the Home Office requested further advice from BMI.  Dr Charlson’s letter of 10 October 2001 notes:

“With regard to the period of absence between June and October 1999 I have access to a letter from Governor Rose-Querie.  This is in Mr Whitworth’s medical advisers papers file … As I noted in my report this seems to be quite a strong rebuttal of Mr Whitworth’s claim that his employment was solely responsible for his medical condition … As is not infrequently the case there appears to be a significant difference in perception of the case from the point of view of the person making the claim i.e. Mr Whitworth and his employers.”

41. Dr Charlson wrote a further letter on 28 November 2001, which confirms the evidence he had available when he formed an opinion in 28 June 2001.

42. On 10 December 2001 the IDR officer sent Mr Whitworth a letter notifying him of the first stage IDR decision. A copy of the decision was also sent to Mr Whitworth’s representative.

“Dr. Charlson has now completed the review and unfortunately he states he has no reason to change alter (sic) the decision he made in October 2001…Therefore he is unable to support the sick leave excusal for the period specified.”

43. On 20 December 2001 Mr Whitworth completed a form to trigger the second stage of IDR.  Mr Whitworth’s appeal was on the grounds that the decision had been incorrectly made by BMI rather than the administrator, and that his hiatus hernia and depression were qualifying injuries for injury benefits.  On the IDR appeal form Mr Whitworth stated:

“In 1997 it became apparent to myself and other members of the Branch Committee that I was becoming something of a target.  I was working on A wing and I was one of the wing cleaning officers.  I was told I was being removed from this role because my union duties were interfering.  At no time had I been informed that my work was not 100%.  I also suffered negative remarks on my PPRS which cited irregular attendance due to my union duties.  Several other incidents occurred (all previously documented) …the stress and harassment began to affect my health.

… I eventually got a move to the Operations group which I hoped was my opportunity for a fresh start. Unfortunately I was further subjected to bullying and harassment.”

… Things came to a head in 1999 when after two incidents carrying out my duties as POA Branch Chairman for members of staff I was subjected to threats from Governor R Hope … I eventually suffered a breakdown.  I was away from work, sick, but harassment still continued in the form of unnecessary and upsetting phone calls.

… In the end my return to work was arranged through myself to HMP Preston.  However … things were no better for me there – I was subjected to rumours and questions all the time.

… This continued pressure has meant that my medication has now tripled and I receive weekly support from a Community Psychiatric nurse in order to cope with daily life.”

44. Further clarification of the medical evidence was requested from BMI.  Dr Sheard’s response of 8 March 2002, in answer to specific questions:

“I note that Mr Whitworth is now requesting that the following periods of sickness absence be considered under Injury Benefit Award criteria:

· 01 February – 17 April 1997

· 14 March – 18 March 1999

· 05 June to 20 October 1999

· 07 March to 20 September 2001

I have read, at length, Mr Whitworth’s perceptions of his treatment at the hands of management, his difficulties following a refusal for compassionate transfer, the problems as a result of his moving house and the timing of events and decision making process which he perceives have added to his problems.

I note that Mr Whitworth has been medically retired as of 28 June 2001 but my colleague, while supporting the same, had reservations about confirming permanent incapacity in one so young. I assume that any temporary award is likely to result in a request for a permanent award.

My colleague has previously declined to support an Injury Benefit Award in reports dated 10 October and 28 October 2001 (sic). In any event he has clearly indicated that he cannot support the contention that a period of sickness absence ascribed to a hiatus hernia can be deemed solely attributable to the individual’s duties or activities reasonably incidental to them and that the other absences cannot be considered solely attributable given the other, significant, events in this gentleman’s life.

…You ask whether Mr Whitworth’s periods of depression in 1999 and 2001 are linked to a period of depression in 1997?

Mr Whitworth would suggest they are. I believe his medical practitioners would support this view. Given the nature of this gentleman’s circumstances and his apparent significant history of reduced mental wellbeing I believe that they are likely to be linked.  This is despite the fact that it is clear that his final period of sickness appears more to be in response to the failure of his application for compassionate transfer than the other life events ongoing…

You ask if so, is his depression directly attributable to his duties?

Assuming that Mr Whitworth’s various problems out with those of his position as Branch Chairman of the POA, are not deemed to be his normal duties then I believe, on the balance of probabilities, I cannot support this contention. I provide this advice based on the fact that Mr Whitworth’s difficulties with line management had become so complex by this stage that his interpretation of events would precipitate or trigger further difficulties rather than necessarily cause them.

You ask if his periods of depression in 1999 and 2001 are not linked to the 1997 event, are they solely attributable to his duties or activities reasonably incidental?

The answer to this must, as my colleague has previously said, be no. There are so many threads to this gentleman’s case that I can’t see how anybody could demonstrate a clear causal link which is solely attributable.

You ask whether the problems with his hiatus hernia are solely attributable to his duties or activities reasonably incidental to them?

I cannot support this contention. The gentleman has an underlying medical condition which will be exacerbated by perceived pressure and strain. His symptoms and signs are not solely attributable to his duties or activities reasonably incidental to them.”

45. With regard to the Hiatus Hernia Dr Sheard’s response of 8 March 2002 stated:

“Mr Whitworth acknowledges that his duties have not caused his hernia.  However he feels that his duties aggravated the stress he was under with the consequent effect on his hernia. … the aggravation of pre-existing medical condition is not a qualifying injury. Section 11 requires the cause of the condition, rather than the cause of the symptoms, to be solely attributable to duty or an activity reasonable (sic) incidental to duty.  In the circumstances, CSP do not find that Mr Whitworth’s hiatus hernia qualifies him for SLE.”

46. With regard to the first period of depression, Dr Sheard’s response of 8 March 2002 stated:

“CSP can find no evidence of a link between Mr Whitworth’s duties and his period of sick absence due to depression in 1997. They are not directly attributable to his duties, the qualifying criterion as rule 11.3(i) stood at the time.”

47. With regard to the second period of depression, from June 1999 Dr Sheard’s response of 8 March 2002 stated:

“There is however no evidence to link this absence with the period in 1997.  As such, Mr Whitworth’s sick absence falls to be considered under the revised version of rule 11.3(i). … Mr Whitworth clearly perceives that he was being harassed at work because of his position as POA Branch Chairman.  … CSP consider it reasonable to believe that Mr Whitworth’s perception of events gave rise to his sick absence from June 1999 to October 1999 rather than his official duty or any activity reasonably incidental to his duty.”

48. The second stage of IDR was a decision by CSP, dated 26 March 2002.  In their decision they stated:

“determining a qualifying injury is an administrative decision in accordance with rule 1.14.  HO have delegated authority to determine qualifying injuries in the majority of cases.  In practice, HO often refer cases involving complex health issues to BMI in common with other scheme administrators. Administrators naturally take BMI’s advice into account when making their decisions. But the eventual decision remains the administrators, and that is the case with Mr Whitworth.  HO incorrectly referred to some advice from BMI … as a decision.  CSP agree that this was misleading and regrettable.  But this incorrect statement cannot invalidate a decision later correctly taken.

…[Mr Whitworth] feels that his duties aggravated the stress he was under with consequent effect on his hernia … the aggravation of a pre-existing condition is not a qualifying injury … In the circumstances CSP do not find that Mr Whitworth’s hiatus hernia qualifies him for a SLE.

… Mr Whitworth’s depression is a far more complex issue … CSP can find no evidence of a link between Mr Whitworth’s duties and his period of sick absence due to depression in 1997 … CSP consider it reasonable to believe that Mr Whitworth’s perception of events gave rise to his sick absence from June 1999 to October 1999 rather than his official duty or any activity reasonably incidental to his duty.  CSP do not believe that perceptions can reasonably be regarded as qualifying injuries.  Mr Whitworth’s further absence from March 2000 until his eventual ill health retirement was clearly precipitated by his inability to secure a transfer to Swansea prison.  Again, CSP are unable to agree that Mr Whitworth’s duties or activities reasonably incidental to his duties were the sole cause of this period of sick absence.”

49. On receipt of the second stage IDR decision, Mr Whitworth refuted the statement that he had suffered from depression since 1995.  CSP wrote to BMI seeking to clarification of the basis on which they had made this statements.  The letter of 16 January 2003 from BMI, confirmed that the statement was based on clinical notes (see paragraph 21 above) and the letter from Dr Kay (see paragraph 23 above).

50. In their response to this office of 23 January 2003, Civil Service Pensions commented on who made the decision regarding eligibility:

“The Home Office made the original decision, although their first stage IDR determination did inadvertently refer to ‘BMI’s decision’. However, the Home Office later took steps to clarify the position and Mr Whitworth can be in no doubt that we confirmed the decision under second stage IDR. We did take account of BMI medical advice when coming to our decision but this was only one part of the evidence that we considered.”

51. The CSP’s response of 23 January 2003 also commented on the harassment claims:

“Mr Whitworth has said that his mental ill health is linked to harassment and conflict in the work place. Our IDR investigation of Mr Whitworth’s claim took into account a Prison Service report that showed he perceived a senior colleague was harassing him. The papers show that the antagonism between the two men had its roots in a dispute about the application of Trades Union disciplinary action. There was nothing in this area of conflict that was connected to their official duties in the Prison Service. The evidence also shows that because the colleague was senior to him Mr Whitworth perceived that he was in a dispute with the Prison Service.  The Prison Service report into Mr Whitworth’s claims of harassment could find nothing to support his view. We remain of the view that it was Mr Whitworth’s perception of events that caused him injury rather than his official duty.”

52. In their response to my office of 6 April 2004, Civil Service Pensions commented on whether union duties fall within official duty.  They stated:

“The scheme policy is that industrial relation duties are covered under section 11 while wider TU activities are not.  In broad terms individual relation duties are those in which union and management are jointly involved and Trade Union activities are of concern to the unions alone … As we explained in our letter of 23 January 2003 our IDR investigation showed that Mr Whitworth’s illness had its roots in a dispute with a colleague about an internal union matter.  This is not official duty.”

CONCLUSIONS

53. For Mr Whitworth to be entitled to injury benefits or SLE he must have suffered a qualifying injury.  The first part of the criteria is that the injury must have been sustained in the course of official duty.  If that condition is satisfied then the next criterion is whether the injury is caused by the nature of the duty or an activity reasonably incidental to it.  For injuries sustained after 1 April 1997 that must be the sole cause and injuries sustained before 1 April 1997 it must be the direct cause. 

54. The criteria present particular difficulties where no single incident can clearly be identified as the cause of the condition which is said to be qualifying injury. Even where there has been some particular incident in the course of employment there can be difficulties in establishing whether that incident caused the condition or whether the condition was pre-existing. 

55. The medical reports, in particular the report of Dr. Charlson of 28 June 2001 and Dr. Sheard’s report of 8 March 2002, support the finding that Mr Whitworth’s hiatus hernia was exacerbated by stress and pressure whilst on duty, but do not support the view that some work activity was the sole or direct cause of that condition.

56. With regard to depression, it appears that Mr Whitworth’s working environment, in particular perceived conflicts with management, had heightened his depression but there is also evidence of his suffering from such a condition before any of the incidents to which he has drawn attention. I do not doubt that the failure to secure a permanent transfer will have contributed to the level of stress experienced by Mr Whitworth particularly as he had already moved house to Wales but if a particular episode of depressive illness is seen as being caused by that stress is that stress directly caused by the nature of his duty as a prison officer or an activity reasonably incidental to the duty? 

57. I see no evidence on which to conclude that the nature of his duties as a prison officer caused his condition. Nor am I convinced that it was unreasonable of the respondents to conclude that an activity reasonably incidental to his duty was not the direct cause of his condition. In reaching that view I have not felt it necessary to determine whether Mr Whitworth’s POA activities formed part of or were reasonably incidental to his duties as a prison officer.  Rather I have come to the view that there is a lack of a clear causal connection between the condition from which Mr Whitworth is suffering and the events to which he attributes that condition. 

58. The communications to Mr Whitworth do give the impression that the effective decision was initially taken by BMI, rather than the administrator with delegated responsibility from the Minister. In deciding whether an individual is entitled to injury benefits, the administrators with delegated authority to decide the matter must clearly document that they did not merely confirm the opinion of BMI.  This is clarified in PCSPS Circular/167.

59. However, the process is such that there is opportunity for the matter to be reviewed. I am satisfied that the final decision was made under due authority and this cured any earlier irregularity.  CSP were entitled to give weight to the advice of BMI, in reaching their decision at the second stage of IDR. 

60. As noted above I am satisfied that the decision not to allow the application for benefits under rule 11 was not unreasonable and thus I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

25 August 2004
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