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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr C Wray

Scheme
:
Systems Reliability Pension Scheme (the Scheme)

Trustee
:
David Clark (the Independent Trustee)

Administrator 
:
Jardine Lloyd Thompson Benefit Consultants Ltd (JLT), formerly Abbey National Benefit Consultants (ANBC)

MATTERS FOR DETERMINATION 

1. Mr Wray is concerned that the winding up of the Scheme is not yet concluded. He alleges that the Independent Trustee approached the winding up of the Scheme in a “serial” manner and did not keep members properly informed. He also complains that he has not received annual benefit statements and is concerned that excessive fees are being charged. He alleges that this has caused injustice in the form of financial loss and distress and inconvenience.

2. Mr Wray has also complained about a failure in 1994 to transfer his benefits from the Scheme into a scheme set up by his new employers before Systems Reliability went into receivership. However this complaint was received more than three years after the event and therefore has not been investigated. Mr Wray was informed of this at the outset of the investigation.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY FACTS

4. Mr Wray was born on 10 August 1939. He was an active member of the Scheme for 24 years until 5 April 1994 when his division, SR Comms Management Ltd, separated from the Principal Employer of the Scheme and set up a mirror pension scheme. His benefits remained in the Scheme.

5. Systems Reliability Computer Services Limited, the principal employer of the Scheme, was placed in administrative receivership on 28 February 1995. The receivers were required by Section 119 of the Pension Schemes Act 1993 to appoint an independent trustee of the Scheme. They appointed the Independent Trustee on 19 May 1995. The principal employer was dissolved in 1998. The dissolution of the Principal Employer triggered the termination of the Scheme under the Rules. I understand that no decision to wind up the Scheme has yet been taken, although the documents throughout the cessation process refer to the Scheme winding up.

6. The Scheme is governed by a Trust Deed and Rules dated 14 June 1993, and is contracted out of the state second pension provision. Prior to this Deed coming into effect, the Scheme had been a final salary arrangement. This Deed changed the Scheme to a money purchase arrangement, in which all the active members’ benefit entitlements would be converted into an “accumulated fund” out of which benefits were payable at least equal to the member’s Guarantee Minimum Pension (GMP). This conversion was not done for deferred members, some of whom retain final salary benefits in the Scheme.

7. The Normal Pension Date is defined as the Member’s 65th birthday. Rule 5 governs payment of benefits and provides as follows:

“5A Accumulated Fund

The Trustees will (after making an allowance for their expenses on a basis certified as reasonable by an actuary) allocate to a Member’s Accumulated Fund the contributions paid by him and by the Employer in respect of him and a fair share (determined with actuarial advice) of the income gains and losses arising on the assets of the Scheme except on death in employment…..

Any allocation of assets to a particular Member’s Accumulated Fund is for benefit calculation purposes only. It does not affect the fact that the assets are held as a common trust fund out of which all the benefits are to be provided. No beneficiary is entitled to specific assets of the Scheme.

The Trustees will convert the value of the benefits held in the fund in respect of each individual Member at the 6th April 1992 into a money purchase value on a basis deemed as reasonable by an actuary.

5B Retirement Benefits

5B(i) Benefit Date A Member’s Benefit Date is his Normal Retirement Date but: - 

(2) if a Member leaves Employment before his Normal Pension Date he may choose an earlier date between the age 50 and 65….

5B(ii) Using the Accumulated Fund The Trustees will use the Member’s Accumulated Fund to provide benefits of not less than the GMP… for him….”

8. Rule 26 governs the termination of the Scheme. It provides as follows:

26C Winding-Up the Scheme

When the Scheme terminates the Trustees will wind it up as described in the remainder of this Rule. They may however defer winding-up the Scheme and continue to provide benefits in accordance with the Rules….When the Trustees wind up the Scheme, they will pay all sums due before the winding up started, including lump sums in respect of Members who dies within 2 years before the winding up started. They will then set aside sufficient assets to pay the expenses of the winding up. They will then use the rest of the Scheme assets as described below.

26D Buying annuities

As soon as practicable after the Scheme assets have been realised and the benefits bought the Trustees will write to each person entitled to immediate payment of benefit, telling him of the amount of that benefit and, if it is a pension, of any condition to which it is subject ………………………….

Except as provided in Rule 26F (Trivial Benefits) or Rule 26G (Trustees’ right to make transfer payments), they will then apply the Accumulated Fund of each Member as follows: - 


……..

(d) the Accumulated Fund of each Member who has not reached either his Normal Pension Date or his Benefit Date (if different) will be used …..to provide (1) benefits payable upon his death … and/or (2) retirement benefits (see Rule 5B) payable at his Normal Pension Date (of if the Member wishes and notifies the Trustees , some earlier date not earlier than his 50th birthday).

If the assets are insufficient, the following benefits will be provided first and in the following order of priority (1) benefits in respect of pensioners and of Members who reached Normal Pension Date before the winding up started and (2) GMPs not yet payable, state scheme premiums and equivalent pension benefits for periods of non-participating employment under the National Insurance Act 1965.

These benefits will be secured by purchasing in the name of the beneficiaries annuity or assurance policies from the UK office or branch of any Insurance Company……

26J Notification of Benefit

As soon as practicable after the Scheme assets have been realised and the benefits bought: - 

(a) the Trustees will write and tell each person entitled to immediate payment of benefit of the amount of that benefit….

(b) the Trustees will write and tell every other Member of the amount of his and his survivor’s prospective benefits (other than those secured by additional voluntary contributions).

When writing to each person referred to in (a) and (b) the Trustees will tell him: - 

(1) whether his Accumulated Fund has been reduced because there are not enough assets and, if so, by how much; and

(2) who will be liable to pay the benefits after the Scheme is wound up.”  

9. A circular letter to members was sent by the Independent Trustee on 5 October 1995. This indicated that the formal winding up of the Scheme would commence within the next few months although no decision had yet been taken. Further circular letters were sent at or around the following dates and contained the information listed in the second column:

24/5/96
· Arrears of contributions claimed from the company’s receivers;

· ABNC carrying out a valuation of final salary deferred benefits;

· Progress hampered by slowness of information from ANBC, raised with board of directors.

14/2/97
· Outstanding contributions paid by receivers;

· Has appointed independent actuary to identify the reason for persistent problems in obtaining information from ANBC;

· Asking for members’ assistance in providing addresses for 25 Scheme members. 

30/03/98
· Principal delay is need to agree GMPs with the DSS – current indications are that calculations will not be able to commence until April.

· Scottish Equitable will accept a transfer without GMPs being agreed for those who are employees of SR Comms Limited;

· Other transfers will have to await GMP agreement;

· Equalisation should not delay wind up;

· Awaiting figures from ANBC for buying out benefits;

· Copy of IDRP attached.

28/4/99
· Major delay is still agreeing GMPs;

· Problem with AVCs still in Scheme although members have transferred out has come to light;

· Audited accounts were not available as required by Disclosure Regulations but are now with KPMG for finalisation.

July 2000
· Audited accounts are now available on request;

· Treatment of the AVCs has been approved by the Inland Revenue;

· Two stage transfers available for “legitimately urgent cases”.

· It is hoped that winding up will be completed in the next few months.

24/5/01
· Administrators have received a “further print out” from NICO;

· Requesting assistance to trace members included on the NICO listing who administrators cannot trace as having been members.

16/4/02
· NICO “have placed an embargo” on the fund being wound up pending reconciliation of GMPs – a few queries about accuracy of records are being investigated;

· Reminder that two stage transfer is available.

10. In January 1997, the Independent Trustee Appointed an Independent Actuary (the “Independent Actuary”).  Fees were agreed at the rate of £100 per hour, originally with a maximum charge of £1,500.

11. A report prepared for the Independent Trustee on 1 April 1997 by the Independent Actuary indicates that at the time the Scheme moved from a final salary to a money purchase basis the benefits of active members were transferred to individual money purchase pots. However this was not done for deferred members. It was proposed that those members be offered enhanced transfer values in respect of their deferred benefits. There were still deferred members entitled to final salary benefits in the Scheme at the date the Independent Trustee was appointed.

12. This report also states:

“Considerable progress has been made and it is possible that the wind up of the Scheme could be completed within say months ie by 1 July 1997. There are however some imponderables and in particular there is a possibility of delay in finalising the GMP list/liability.

The Trustee is being pressed to allow transfer values for various members and thus it is advisable that consideration be given to the possibility of making interim payments before the wind up is absolutely finalised. It is possible that this could be permitted once the assets have been converted into cash.

Money purchase members

There would appear to be little difficulty with these. An estimate could be made of the level of solvency and this would be applied to the member pot with a further margin of say 10%. It would be necessary to ensure that the receiving investment vehicle was capable of accepting a final payment at a later date.”

13. However the report does also indicate that ANBC had been slow in providing data and that this information was not always accurate.

14. Minutes of a meeting between the Independent Trustee, ANBC and the Independent Actuary on 17 October 1997 records that the Independent Trustee believed it was not possible to offer transfer values as there were still certain liabilities to ascertain on the money purchase side and the value of GMP’s still needed to be established with the DSS. For the final salary side it was too early to offer transfer values as any such payment would depend on the solvency of that part of the Scheme. The minutes also note that ANBC had stated that the Contributions Agency (NICO) were not able to process their request for figures for GMP liabilities and the value of the premiums required to secure GMP benefits from the state scheme.

15. A letter from ANBC to the independent actuary in February 1998 states that NICO had not passed the Scheme details to the Cessation Department but claimed that NICO had agreed that they had received all the relevant paperwork.

16. In a letter of 12 October 1999 to an OPAS adviser, the Independent Trustee stated that in May 1998 ANBC had informed him that they were ready to start paying transfer values in respect of money purchase benefits. At the same time ANBC requested the Cessation Schedule of GMPs for the Scheme from the NICO. He says that the NICO then said that because of their newly installed computer system they could not confirm GMPs for the entire membership of the Scheme but could do so for individual member’s benefits based on their National Insurance number. He was advised by the Independent Actuary not to proceed on this basis although the insurance company to whom they proposed making the transfer was happy to proceed. The Independent Trustee also indicated that he had had to approach the Pension Schemes Office at the Inland Revenue about a breach of the regulations in relation to Additional Voluntary Contributions.

17. In September 2000 NICO produced a GMP schedule for the Scheme. On 31 January 2001 JLT (who had by then changed their name from ANBC) wrote to NICO identifying 7 members who had transferred out or who were bought back into the state scheme who are shown on the schedule. They also refer to an unidentified number of members who are listed on the schedule but for whom they hold no membership data. On the same day JLT wrote to Royal & Sun Alliance, who had previously administered the Scheme asking about 5 members who were included in a list provided by Royal & Sun Alliance in 1998 but for whom JLT had no membership data.

18. In April 2001 JLT wrote to the Independent Trustee saying they had not received a response from NICO. They wrote again in May 2001 saying that NICO were requesting information (which JLT did not have) about 4 members and that there now appeared to be 9 missing members on the NICO schedule in addition to the 5 members who were on the list from Royal & Sun Alliance. This letter says, “all other members are okay.”

19. On 24 May 2001 the Independent Trustee sent the circular referred to above requesting the assistance of other members in tracing the missing members.

20. JLT wrote to NICO on 25 June 2001 responding to queries and saying “I have located addresses for a majority of other members and hopefully will be able to confirm their existence in this or another scheme in due course. On 19 July 2001 NICO wrote to JLT saying “Our listings have now been produced for this Scheme and 4 current members have come to light that were not on our previous list. Calculations and reinputs are enclosed”. The letter also gave details of two additional members who were early leavers who were not included on the original listings and requested comments on all outstanding queries.

21. On 3 September 2001 JLT wrote to the Independent Trustee saying that after writing to all the members for whom they had addresses, only 3 responses had been received about the missing members, and that they had written to the previous administrators. 

22. On 2 October 2001 the independent actuary appointed by the Independent Trustee reported on the Scheme’s investment strategy. This stated that reconciliation of outstanding matters or reducing them to a negligible level should take 6 to 12 months.

23. On 16 October 2001 the Independent Trustee wrote to JLT asking if the timescale in the independent actuary’s report was realistic. The letters stated that he would attach a list of missing members to a circular and use a tracing agent if that failed. An attendance note made by an assistant to the Independent Trustee in November 2001 records that JLT were still having “severe difficulties” in reconciling GMP liabilities.

24. On 12 March 2002 the Independent Trustee contacted JLT sending a draft circular letter and requesting that a list of names to be circulated.

25. On 23 July 2002 JLT e-mailed the Independent Trustee saying they had received notification of a new missing member and asking what they should do about the missing members. The Independent Trustee’s office said they were still trying to locate the members but were not getting anywhere. They asked if JLT have “tried DHSS or IR along with the others”.

26. On 5 August 2002 the Independent Trustee sent a list of missing members to a former senior member of staff from the Scheme’s principal employer. He replied on 21 August 2002 suggesting possible addresses for some members.

27. On 12 August 2002 NICO wrote to JLT, apparently in response to a letter from them dated 2 August 2001 replying to some queries about members and asking questions about four members.

28. On 1 October 2002 JLT wrote to the Independent Trustee requesting instructions for an actuarial valuation which it had been agreed should be carried out as soon as possible. They wanted to know whether account should be taken of just the known members or also unknown members, and whether they should value just the Accrued Rights Premium due for the unknown members. On 8 November 2002 the Independent Trustee responded saying that all involved were of the view that an actuarial valuation was required as soon as possible and that they had no other option but to include the unknown members if the Inland Revenue could not be convinced that they had no benefits. His letter did not give any instructions on what benefits should be included in the valuation for the unknown members. It did say that he and JLT should continue their efforts to try and clarify the position in respect of these individuals.

29. On 11 November 2002 NICO wrote to JLT saying that they had forwarded letters which JLT had passed to them to four members referred to in that letter.

30. On 10 January 2003 the Independent Trustee asked JLT to confirm that they were still looking for 7 members and proposed using the DWP letter forwarding service. A response to this letter was chased on 23 January and on 7 February the Independent Trustee informed JLT that the scheme actuary would be contacting them about whether the money purchase section of the scheme could be wound up separately as all the missing members were only in the final salary section of the Scheme.

31. On 18 February 2003 JLT informed the Independent Trustee that 10 members’ details were missing and NICO had forwarded letters for two more.

32. On 6 March 2003 the Scheme Actuary, employed by JLT, wrote to OPRA reporting that benefit statements had not been produced annually and that the Trustees had recently informed him that they had deferred the decision to commence winding up in 1995. Attached to this was a letter from the Scheme Actuary to the Independent Trustee saying that he had undertaken a review of the Scheme as he was becoming concerned about the continuing delays and direction being taken to wind it up. He pointed out specific concerns about when the Scheme had commenced winding up and the effect that would have on the priority order and the payment of benefits. He also recorded some concerns about benefit statements, pensions that were being paid to three members and the role of the independent actuary.

33. The Scheme Actuary also stated in this letter that there were 21 members who are on NICO records, a small number of the queries about which had been resolved. He says that he is concerned that all these members have deferred pension benefits but JLT had little information from which to reconstruct the records. He says that the Independent Trustee will have to consider what further action can be taken to rectify this problem. 

34. The Independent Trustee began using a Tracing Service on 5 August 2003. On 26 September 2003 the Independent Trustee informed my office that the Tracing Service had managed to place a trace on all the members bar one whose address the Independent Trustee already had. As a result the Independent Trustee said that he was down to only four missing members. He stated that he was discussing with the Scheme Actuary whether it was worth pursuing those members sooner as if the value of their GMPs is so small the most economic solution might be to buy them back into the state scheme. 

35. The Independent Trustee and JLT have confirmed that the total cost of the GMP liability for the missing members was approximately £103,000 in February 2000, which represented approximately 3% of the Fund value of the Scheme at that time. No allowance has been made within this estimate for any excess benefits within the Scheme to which these members may be entitled. 

36. Mr Wray attempted to make a compliant using the Scheme’s Internal Dispute Resolution Procedure (IDRP). He applied on 6 August 2002. No decision was received by the end of the two-month period set down by legislation. 

37. During the course of the investigation, the Independent Trustee was requested to provide a breakdown of the fees he had charged, and fees charged by the Independent Actuary and Scheme Actuary.  The Independent Trustee provided a copy of the firm’s ledger and billing guide and also copies of invoices received from the Independent Actuary, Scheme Actuary and Consultants.

38. The fees charged by the Independent Trustee’s office, and the Independent Actuary are  inclusive of VAT over the period of the winding up to the end of 2002, and the value of the Scheme assets at the end of each year are as follows:


Independent Trustee’s Fees
Independent Actuary’s Fees *
Consultancy and Scheme Actuary’s Fees*
Scheme Actuary’s Fees *

(separated from last column)
Assets

1995
£14,710.93
n/a
£1,124.00
No breakdown
£2,650,794

1996
£ 9,661.71
n/a
£5,670.00
No breakdown
£2,853,417

1997
£26,990.94
£7,153.30
£7,500.00
£3,900.00
£3,221,233

1998
£17,640.87
£6,609.38
£0.00
£0.00
£2,934,374

1999
£30,572.93
£3,055.00
£0.00
£0.00
£3,104,453

2000
£25,135.15
£3,173.63
£3,273.75
£1,023.75
£3,325,799

2001
£29,229.55
£4,553.13
£2,763.25
£119.50
£3,341,945

2002
£27,351.66
£2,852.63
£3,708.75
£1,117.75
£2,957,298

Total
£181,293.74
£27,397.07
£24,039.75



  * these figures are approximate, because the invoices provided were based on different periods

The total fees charged by the Independent Trustee are equivalent to 7% of the assets of the Scheme at the end of 1995 and 6% of the assets of the Scheme as valued at the end of 2002. Further fees of £15,140 were recorded by the Independent Trustee from the end of 2002 to August 2003.  The total fees charged by the Independent Actuary and Independent Trustee together are equivalent to 7% of the Scheme assets as valued at the end of 2002.  The Independent Actuary recorded further fees of £1,609.75 during 2003. Figures are also provided for fees charged for consultancy and actuarial work.  The fees charged by the Consultants Scheme Actuary have increased, after the involvement of the Independent Actuary; for example roughly £17,921.75 consulting (£2,114.25 actuarial) in 2003 and £40,520.40 (£18,201.80) in 2004.

MR WRAY’S SUBMISSIONS

39. Mr Wray says that he did not receive any Benefit Statements from 1994 until 2001. He says that prior to the Independent Trustee’s appointment he had received Benefit Statements without having to request them. Once the Independent Trustee was appointed, Mr Wray says he waited for the closing statement to be issued, as he believed the Independent Trustee whom, he said, always indicated that this would be ready quite soon.

40. In 2001 Mr Wray took advantage of the facility which was then available to transfer 90% of the value of his fund to a self-administered pension. He says he assumed the remaining 10% would be “consumed by administration charges etc, etc”.

41. Mr Wray points out that, although the Independent Trustee’s decision to liquidate the fund investments at the top of the stock market boom has resulted in larger fund values than would otherwise be the case, the decline in annuity yields over the period of his administration has meant that any resulting benefit to him is illusory.

42. Mr Wray states that he believes that the Independent Trustee’s charging rates are very high. He says that the Independent Trustee charges £85 per hour for the services of an administration assistant, which he says is substantially higher than the fees charged for a professional computer programmer in his industry where administration charges are built-in.

43. Mr Wray calculates that up to 2002 the Independent Trustee charged for 1824 hours of his and his administration assistant’s time. Mr Wray asks whether 52 man hours is reasonable given what little has been achieved, and asks why the time spent does not reflect the period waiting for information from NICO. He also asks why relatively little time was spent in the first two years after the Independent Trustee was appointed.

THE INDEPENDENT TRUSTEE’S SUBMISSIONS

44. The Independent Trustee states that benefit statements have been issued to members on request. He accepts that the issuing of such statements is the responsibility of the trustees but points out the JLT were aware of the Disclosure Regulations and at no point raised a concern. He says that because of the winding up of the Scheme, benefit statements are at best an indication of members’ entitlement and he believes that at this point in the winding up no useful purpose can be served by issuing benefit statements. 

45. In respect of the IDRP, the Independent Trustee says that all the material required to respond to Mr Wray’s complaint was being prepared. He took the view that when I accepted the complaint for investigation that the IDRP was at an end.

46. The Independent Trustee states that this has not been a straightforward winding up. He says that he has had to deal with a number of technical issues including the status of each section of the Scheme, AVC’s that had become separated from the related money purchase accounts and the validity of an early retirement claim made prior to his appointment, as well as issues about equalisation and part-timers.

47. The Independent Trustee states that he was hampered in making progress at the start of the winding up by a lack of response from ANBC. He states that he considered changing administrators but for a number of reasons, including expense and the fact that a change would not resolve difficulties with the quality of data, resolved not to do so. He states that he pressed ANBC at the highest level possible. He considers that this was the correct decision as the responses to date have been reasonably efficient.

48. The Independent Trustee points out that he appointed the Independent Actuary with experience of winding up to liaise with himself, ANBC and the Scheme Actuary to develop a programme for the winding up. The Independent Trustee has explained:

“One of the prime reasons for involving [the Independent Actuary] was I did not feel that I had the relevant expertise to assess whether the issue was with the data and in this respect I thought [the Independent Actuary] would be the most appropriate person to make a judgment.  His charge out rate was considerably below mine and as well and accordingly it was more cost effective to use him than myself…Also the fact that [the Independent Actuary] had considerable experience in scheme wind ups…Also the fact that there seemed to be no involvement at all from the Scheme actuary and little interface between the Scheme’s administrator and the Scheme’s actuary…”.

The Independent Actuary was also involved in giving investment advice.

49. The Independent Trustee says that Mr Wray seems confused about the issue of missing members, which he believes may be because they fall into three categories ie members who move and forget to forward their new address; people who contact the Scheme saying they have benefits but who were not on the records passed over from previous administrators; and those members identified only as a result of the effort to reconcile GMP liabilities.

50. The Independent Trustee’s view is that the major hurdle to completing the winding up is reconciling the data on GMPs with NICO.  He states that ANBC only received initial schedules from NICO in September 2000. These showed substantial differences from the records held by the Scheme, including more than 20 people shown as holding benefits in the Scheme of which ANBC and he were not aware. He disputes Mr Wray’s claim that he was aware of the existence of these people previously. The Independent Trustee believes that when the administration of the Scheme was transferred to ANBC either incomplete information was passed to them, or the information was incorrectly entered on to their computers.

51. The Independent Trustee states that all but four members have been traced, using other Scheme members, a former personnel officer and directory enquiries. His investigation into these missing members is continuing. He says that his “bottom line” was that when he got down to a residue of untraced members using these methods he would utilise a final trace following which he would use a search agency.

52. The Independent Trustee says that his view was that the total cost of the GMP liability for untraced members, which was £103,000 was not an insignificant sum. He felt that most of the queries should be capable of solution, in his experience, and that it is only when he got down to the last few queries that it would be appropriate to form a view as to whether it would be more cost effective to simply buy the benefits back in, assuming that option is open to him.

53. The Independent Trustee says that the issue is not only one of the GMP liability. He states that if relevant individuals had retained benefits in the Scheme, then these includes benefits in excess of GMP for which an allowance would have to be made. He says that he would have to consider scaling benefits up on the basis of the information held by NICO and then try to reach an agreement with the relevant member as to whether they would accept this sum.

54. The Independent Trustee says that he considers that he would have been in breach of his duty as a trustee by simply accepting the GMP figures, ignoring any remaining benefits to which the “members” may be entitled and reducing other members’ benefits accordingly. He feels that his approach has been vindicated as he is now reasonably close to resolving the membership queries and there are very few with any liabilities left in the Scheme.

55. I asked the Independent Trustee to provide evidence of the consideration he gave to what options were open to him in relation to the untraced members and whether, at any time, there were more cost-effective options than continuing to attempt to trace them. The Independent Trustee says that he considered options as the winding up progressed. He says that decisions he made were not recorded as such but were evidenced by subsequent correspondence.

56. Two-stage transfers were authorised by the Independent Trustee in July 2000 on actuarial advice when it became obvious that there would be a delay in reconciling GMPs. This facility was withdrawn in October 2002, again on actuarial advice.

57. The Independent Trustee states that his fees are charged on a time cost basis and where possible he has used administrative assistants. He states that his charging structure gives no incentive to delay the winding up as work is charged for only when done, and that the administrative assistant who had been doing much of the work was made redundant last year in anticipation of this and other schemes winding up. The Independent Trustee states that he is on his thirteenth general correspondence file. He refutes Mr Wray’s allegation that he is prolonging the winding up or that his fees have had an adverse effect on the investment performance of the fund.

58. The Independent Trustee has provided a record of hours worked to my office. However this does not provide a breakdown of how the time was spent. The Independent Trustee says that it is extraordinarily difficult to assign time, particularly over a long period of time, back to individual actions without undertaking an extremely time consuming and expensive audit. He has therefore been unable to provide me with an itemised account of the work for which he has charged.

59. The Independent Trustee states that from October 2000 onwards, approximately 36 hours of time was spent on telephone calls with Scheme members and advisers and 82 hours was spent on correspondence to and from members, Scheme advisers and others. He states that during this period there were also meetings with the Scheme’s investment adviser, the Scheme’s administrators, the Scheme’s Actuary and several meetings with the Scheme’s solicitors. The Independent Trustee states that the balance of the time related to file work on a number of additional tasks, for which he has provided a schedule which includes routine administration, taking legal advice on a number of issues, monitoring investment performance, considering applications for early retirement and ill health pensions and obtaining estimated benefit statements and approving payment of transfer values.

60. The Independent Trustee states that all the issues which he was aware of at his appointment and which have surfaced subsequently have been dealt with as they arose rather than in a serial manner as alleged. He says that some issues did not come to light, for example that AVCs remained in the Scheme for members who had transferred out, and points to the fact that he placed advertisements necessary to wind up the Scheme in December 2000 in anticipation of the GMP reconciliation being concluded more quickly than has been the case.

61. The Independent Trustee states that he had to delegate many of the acts necessary to wind up the Scheme. He states that he has used such pressure as he is able to ensure that these acts are carried out in a timely fashion.

62. The Independent Trustee states that he issued annual circulars to keep members informed. He says that he did communicate to members as early as 1998 that he hoped that the winding up would be completed shortly, as he was not aware at that point of the problems with NICO.

63. The Independent Trustee says that he has sought to minimise the effect of the delay in winding up on members by offering the two-stage transfer values to money purchase section members, although these have now ceased, and by paying pensions to those in the final salary section of the Scheme on an agreed basis against an undertaking that payment will reduce or monies will have to be refunded if the members have been overpaid.

JLT’s submissions 

64. JLT have confirmed, on my office’s request, that the Independent Trustee has deferred the winding up of the Scheme and this has not yet started.

65. JLT state that the records passed to the Independent Trustee from the previous administrators were incomplete, as they did not contain details of previous transfers out of the Scheme. Also they say that the previous administrators had failed to provide information to NICO about transfers out.

66. JLT say that response times from NICO caused major delays in the reconciliation process. They point to a letter from NICO dated 12 August 2002 as being in response to JLT’s letter of 2 August 2001.

67. JLT have also provided a letter from NICO dated 19 July 2001 which says that 4 members had come to light that were not on its previous list. JLT say that this is an example of several occasions on which NICO varied the information they were providing, and that this had a knock-on effect on the time taken to reconcile GMP liabilities.

68. JLT say that the issues raised in the Scheme Actuary’s letter to the Independent Trustee of 6 March 2003, referred to above, have now been clarified via the Independent Trustee and the Scheme’s legal advisers and that the current Scheme Actuary is in the process of finalising the actuarial valuation of the Scheme.

TRANSFERS – RELEVANT LEGISLATION AND GUIDANCE

69. A number of legislative provisions cover rights to transfer values for members whose pensionable service terminated after 1 January 1986, and specify how those values should be calculated. There are differences according to whether a scheme is salary related or not. A salary related scheme is defined in the Occupational Pension Schemes (Transfer Values) Regulations (the Transfer Regulations) as an occupational pension scheme which is not:

· a money purchase scheme;

· a scheme the only benefits of which (apart from money purchase benefits) are death benefits; or

· a scheme under the provisions of which no member has accrued rights (other than rights to money purchase benefits). 

70. The Pension Schemes Act 1993 Section 94 gives a member of an occupational pension scheme the right, when his pensionable service has terminated, to require the cash equivalent of his benefits under the Scheme rules to be paid to another pension scheme. If the scheme is salary-related the member has a right to a statement of entitlement of the cash equivalent of his benefits, and must apply for this before exercising his right to a transfer value.

71. If a scheme is one to which the Minimum Funding Requirement (MFR) provisions of the Pensions Act 1995 apply, the trustees can reduce the transfer value if the last actuary’s report showed that the scheme was underfunded on an MFR basis. MFR does not apply to money purchase schemes. Regulations do allow the MFR provisions to apply to a section of a scheme as if that scheme were a separate scheme.

72. Regulation 9 (3) of the Transfer Regulations applies when a scheme has sent a statement of entitlement to a guaranteed cash equivalent to the member of a salary-related scheme. If the scheme has entered winding up, the regulation allows the guaranteed cash equivalent to be reduced to such extent as is required to allow the scheme to comply with the legislation on priority orders on winding up.

73. Paragraph 10.41a of the Inland Revenue Practice Notes on Occupational Pension Schemes 2001 allows two-stage transfers to be considered in certain circumstances but only where a Scheme is in the process of winding up.

CONCLUSIONS

74. I appreciate Mr Wray’s concern about the length of time taken to wind up the Scheme. There have been times when the evidence suggests that the Independent Trustee and JLT could have taken matters forward more effectively. However I am satisfied that the bulk of the delay in winding up this Scheme has been caused by difficulties in obtaining information from NICO and then reconciling that information with the records held.

75. The Independent Trustee points to the fact that he offered transfer values when he could to members as evidence that he attempted to lessen the impact of the difficulties on members as much as possible. However, given that no decision has yet been taken to wind up the Scheme, I cannot see any basis on which the Independent Trustee can withhold transfer values from members as he is now doing. It appears that the Independent Trustee has proceeded on the basis that the Scheme was winding up when he had in fact deferred the decision to take that step.

76. Mr Wray took advantage of an opportunity to take the first part of a two-stage transfer in 2001. However as set out in paragraph 72 above, this concession for trustees applies only where a scheme is in the process of winding up. Mr Wray’s benefits are money purchase benefits. I cannot identify any power, which would allow the Independent Trustee to have withheld 10% of the cash equivalent transfer value, which Mr Wray is entitled to under the Pension Schemes Act. I have made a direction to address this.

77. As the Scheme has money purchase elements, benefit statements should have been sent to members annually under the Disclosure Regulations. It was the responsibility of the Independent Trustee to ensure that this was done. His failure to do so amounts to maladministration. I cannot identify any injustice that Mr Wray has suffered because of this failure except for distress and inconvenience and I have made a direction to address this.

78. The Independent Trustee has provided a copy of his ledger and billing guide showing how his time charged on this Scheme was spent.  A criticism, I will make is that there is little in the way of explanatory narrative.  The work done is for the main part described as “letter in”, “letter out”, and “telephone”.  There are several entries under the general heading “file work etc”, without further elaboration.  However, as he has subsequently been able to provide details of tasks undertaken under this heading, chosen at random, my concerns are not such that I can be satisfied that his fees charged in relation to this Scheme are perverse and I do not therefore propose to interfere with them.  

79. I do, however, have some concern about an independent trustee appointing other professionals to carry out work that he could reasonably be expected to do.  It is noticeable that external consultancy and administration fees continued to be charged to the Scheme for work in connection with winding-up.  The early invoices provided by the consultants provide little information on the work that was in fact carried out.  I would have expected a reasonable Independent Trustee to require a certain level of detail to be certain of the work carried out and ensure value for money.

80. I also have concerns about appointing an independent actuary where there is already a Scheme actuary in place.  I have been provided with the Independent Actuary’s invoices for his work carried out in connection with the winding-up of the Scheme.  These provide details of the tasks carried out.  They do not provide details of the hours spent on each task, but rather set out the hours spent overall each month.  The role of the Independent Actuary, turned out to be greater than that originally envisaged, and it is noticeable that the total cost exceeded by over ten times what was originally agreed.  However, I am convinced in this case of the reasons for having appointed the Independent Actuary. I note that the Independent Actuary has had no further role since the appointment of a new Scheme actuary who is actively involved in the winding-up of the Scheme and it is noticeable that since this point in time the fees charged by the Scheme actuary have increased considerably.  Therefore, I will not criticise the decision of Independent Trustee to make this appointment.

DIRECTIONS

81. Within 28 days of the date of this Determination, the Independent Trustee shall take whatever steps are necessary to have the remaining 10% of Mr Wray’s transfer value paid to the pension scheme to which his previous transfer was paid.  This will include an amount representing the investment growth that would have been achieved in the receiving scheme had the remaining 10% been transferred with the main fund.  

82. Within 28 days of the date of this Determination, the Independent Trustee shall pay Mr Wray £250 as compensation for the inconvenience he has suffered in having to bring this complaint to me.

DAVID LAVERICK

Pensions Ombudsman

28 April 2005
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